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The Myth of Medicaid Spend- Down

Abstract:

Conventi onal wi sdom holds that |arge nunbers of elderly

Ameri cans spend down their |ife savings in nursing hones
before they qualify for Medicaid. Recent research indicates
otherwise. This article denonstrates that nost nursing honme
costs derive fromdirect governnment paynments or incone, not
savi ngs and that nost elderly people who need nursing home
care can qualify for Medicaid w thout spending down for care.
Ram fications for public policy and new research directions

are al so di scussed.
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The Myth of Medicaid Spend- Down

Medi cai d asset spend-down is alnost an article of faith
in the long-termcare financing debate (Congressional Research
Service, 1988; GAO, 1988; U.S. Congress, 1987a). The opinion
t hat nursing hone costs inpoverish | arge nunbers of elderly
peopl e pervades the academ c (Branch, et al., 1988; Gorni ck,
et al., 1985; Kenper & Murtaugh, 1991) and popul ar (Frontli ne,
1985; Topol nicki, 1986; Wasik, 1990) literature. Although
anecdotes of individual financial disasters are comonpl ace
(Cronkite, 1989; Frontline, 1991), however, hard evi dence of
wi despread spend-down is elusive. In fact, recent research
pl aces the incidence of Medicaid spend-down at one-half to
one-third of earlier estimtes (Adans, et al., 1990; Arling,
et al., 1991; Burwell, et al., 1990; G uenberg, et al., 1989;
Liu & Manton, 1989, 1991; Liu, et al., 1990; Rice, 1989;
Short, et al., 1990; Spence & Wener, 1990).

Advocates of health care reform whether they enphasize
public initiatives (Ball, 1989; Pepper Comm ssion, 1990;
Shearer, 1989), private enterprise (DHHS, 1986, 1987; Mei ners,
1983; Myers, 1988) or public/private partnerships (Mhoney,
1990; Meiners & McKay, 1989; Rivlin & Wener, 1988), often
base their divergent recomendati ons on the common goal of
reduci ng catastrophic costs. For this reason, the question of
how many peopl e spend how nmuch noney for |long-term care before

they qualify for Medicaid is critically inportant. |If wdely



hel d assunpti ons about Medicaid spend-down were to prove
incorrect, we would have to rechart the entire | andscape of
| ong-term care financing policy.

This article exam nes the spend-down issue fromthree
hi t hert o unenphasi zed perspectives. First: what do the data
on sources of nursing hone spending tell us about asset spend-
down? Second: to what extent do Medicaid nursing home
eligibility rules, interpreted literally, conpel people to
spend down in order to qualify? Third: in what degree do
Medi caid rules all ow people to qualify, w thout spend-down, by
rearranging their incone and assets? The article also
contenpl ates some public policy ram fications of the answers

to these questions and suggests a course of further research.

" Qut - of - Pocket" Costs

The Health Care Financing Adm nistration (HCFA) publishes
data every year on the anount and source of nursing home
expenditures in the United States (Lazenby & Letsch, 1990).
Table 1 provides this information for cal endar year 1989. |If
| arge numbers of individuals are spending down their life
savings in nursing honmes, we would expect this data to refl ect
that fact. Upon initial review, such a conclusion seens
warranted. One can see, for exanple, that private financing
of nursing hone care is substantial. Patient out-of-pocket
costs exceeded $21 billion and accounted for 44.4% of total

expenditures. But do these



Table 1. Nursing Hone Expenditures: Cal endar Year 1989

Anmount
Sour ce (Billions) Per cent
Tot al $47.9 100. 0%
Medi cai d 20.6 43.1
Medi car e 3.6 7. 5%
Vet er ans 0.9 1.9
Private | nsurance .5 1.1
Qut of Pocket 21.3 44. 4
Nonpati ent revenues® 0.9 1.9
General Assistance 1 0.1

Source: Helen Lazenby, Ofice of National Cost Estimates,
O fice of the Actuary, Health Care Fi nanci ng Adm ni strati on,

personal conmmuni cation, March 5, 1991

a

Medi care's share of nursing home costs grew sharply in
1988 because of expanded skilled nursing facility coverage
mandated by MCCA. Wth the repeal of MCCA in Decenber 1989,
Medi care's share is expected to return to previous |evels
(approxi mtely 29%.

® Includes philanthropy, and revenue from gift shops,
parking lots, etc.



private costs reflect a spend-down of life savings? O is a
nmore conpl ex dynami ¢ at work?

We know t hat nobst people in nursing hones are elderly
(Hing, et al., 1989) and that nost elderly people have | ow
incomes (Grad, 1990). Therefore, the judgnent that these
| arge out-of - pocket costs probably derive mainly from assets
rather than cash flowis easy to make. In fact, many witers
have adduced hi gh out-of - pocket nursing home costs as prina
faci e evidence of severe spend-down liability (Hansen, 1987;
King, 1990; U S. Congress, 1985).

Upon cl oser anal ysis, however, one discerns a different
and much nore conplicated reality. For exanple, according to
HCFA (Lazenby & Letsch, 1990, p. 8): "An estimted 41
percent...of out-of-pocket spending for nursing honme care was
received as inconme by patients or their representatives from
nont hly social security benefits." Thus, $8.7 billion of the
$21.3 billion in private funds expended for nursing home care
in 1990 were actually a "spend-through” of a governnent
entitlenent instead of a spend-down of savings.

If we add the portion of total nursing home costs
accounted for by Social Security income to the portion already
accounted for by sources other than patient funds, a new
pi cture begins to emerge. Medicaid (43.1%, Medicare (7.5%,
veterans benefits (1.9%, and General Assistance (.1% pay
52. 6% of the total. Nonpatient revenues and private insurance

are reported to contribute another 3.0% Adding in the 18.2%



of total nursing hone costs paid indirectly by Soci al

Security, we arrive at a total of 73.8% Thus, according to
HCFA (Lazenby & Letsch, 1990, pp. 8-9): "Third-party
payments, including estimted social security benefit

paynments, are currently financing al nost three-fourths...of

all nursing hone care.” Only one-fourth of total nursing home
costs remain to be explained, although private savings have
not yet been touched.

We can attribute even nore nursing hone costs to incone
rat her than savings by applying the sanme reasoning to
addi ti onal sources of inconme. Approximately 70% of nursing
home patients in the United States receive Medicaid benefits
(U.S. Congress, 1987b, p. 68) and Medicaid pays the principal
part of 63.4% of annual nursing hone patient days (AHCA, 1987,
p. 18). As a condition of eligibility, Medicaid requires
nursing home recipients to contribute all of their incone,
except certain usually small exclusions, toward the cost of
their care. This requirenent applies to pension, investnent,
and ot her kinds of income, as well as Social Security
(Carpenter, 1988). It is also likely that private pay nursing
home patients use all of their sources of inconme first to
finance care before turning to savings. Therefore, to
understand the full contribution of inconme to nursing hone
expendi tures, we nust consider all forms of inconme avail able
to elderly people in nursing hones, not only Social Security.

According to data conpiled by the Social Security



Adm ni stration, 41.4% of the aggregate incone of "aged units”
65 or ol der conmes from governnent enpl oyee pensions (8.6%,
private pensions or annuities (8.0%, or incone from assets
(24.8% . By conparison, only 37.9% of this group's incone
derives from Soci al Security benefits. ("An aged unit is a
married couple living together or a nonmarried person. Using
aged units...as the units of analysis [instead of aged persons
as in Bureau of the Census publications] allows one to neasure
incomes of the entire aged popul ation...separately
from..other nmenbers of the famlies with whomthey live.")
(Grad, 1990, p. v)

We should resist the tenptation to conclude fromthis
data, however, that these additional sources of incone
contribute as nmuch or nore to nursing hone costs as Soci al
Security. Nursing honme residents tend to be ol der, single,
and female (H ng, 1987). W need to consider the distribution
of incone sources for these subgroups of the elderly, before
reachi ng any conclusions. Table 2 provides this information.
It shows that single, elderly wonen al so receive a | arge
proportion of their income from pensions and i ncone from
assets (40.6%, although not quite as nmuch as from Soci al
Security (45.9%. Simlarly, units aged 80 to 84 derive 43.2%
of their incone from pensions and incone from assets as
conpared to 48.4% from Soci al Security. Thus, even for those
sub- groups of the elderly nost likely to require

institutionalization, pensions and incone from assets



contribute nearly as nmuch to their income as Social Security.
Still, we cannot assunme that pensions and income from
assets play a conparable role to Social Security in financing

nur si ng

Tabl e 2. Shares of Aggregate Inconme of Aged Units 65 or O der
by Sel ected Characteristics: Percentage Distribution of Mney

| ncome from Particul ar Sources of |ncome, 1988

Unit Source of | ncone Tot al Nonmarri ed Units
Aged

WOnmen 80- 84
Nurmber (in Thousands) 22, 260 10, 148 2,901
Tot al Percent 100. 0% 100. 0% 100. 0%

Percent of I ncome from

Soci al Security 37.9 45. 9 48. 4
Gover nnment Enpl oyee
Pensi ons 8.6 7.6 6.9
Pri vate Pensions or
Annui ti es 8.0 5.8 6.7
| ncome from Assets 24. 8 27.2 29.6

Ear ni ngs and O her
Sour ces 20.6 13.6 8.4



home care. Ninety-two percent of elderly units receive Soci al
Security, whereas only 14% recei ve governnent enployee
pensi ons, 29% receive private pensions or annuities, and 68%
receive incone fromassets (Grad, 1990, p. 1). Clearly,
Soci al Security income is spread nore broadly across the
el derly popul ation than other sources of inconme. Therefore,
ot her sources of inconme would be less likely than Soci al
Security to be available to finance nursing hone care for any
gi ven i ndi vi dual
Nevert hel ess, the fundanental point is incontestable.
Ot her inconme sources are substantial. They surely account for
a significant, although yet indeterm nate, proportion of
nursing home costs. MWhatever this proportion is, it must be
added to the 73.8% of nursing home costs al ready expl ai ned
wi t hout recourse to asset spend-down, i.e. direct governnment
paynments plus nonpatient revenues plus insurance plus Soci al
Security incone spend-through. To identify the contribution
of other incone sources toward financing out-of-pocket nursing
home costs would be a very fruitful line of inquiry for future
research. Until this work is done, we will not know how nuch
of total nursing hone costs are financed by incone.
Furthernmore, incone is not the only unknown we need to
identify in this regard. At |east two other significant
sources of nursing honme paynents remain which do not involve

spend-down of patient resources. The first is contributions



fromothers, usually children or spouses. According to the
Bureau of the Census, 167,000 adults living in nursing hones--
nore than 10% of total nursing hone residents--receive a nean
annual support paynent from other people of $2,886 (U. S.
Bureau of the Census, 1988, p. 20). Total support, nuch of
which is paid directly to the nursing honme for the cost of
care, is nearly $.5 billion per year. Although these donated
funds are included in HCFA s reporting category of out-of-
pocket paynments, they do not represent a spend-down of patient
assets.

Finally, insurance paynents may account for a |arger
proportion of nursing home costs than previously believed. A
widely cited statistic, supplied by the Health Care Fi nancing
Adm nistration, is that private insurance pays only $.5
billion or 1.1% of total nursing honme expenditures (Lazenby &
Letsch, 1990, pp. 21, 24). This figure, however, is "just a
guess....No hard nunbers give us how nuch [is expended] for
nursing home care [by insurance]." (Lazenby, personal
conmuni cation, March 11, 1991) The HCFA private insurance
esti mate does not include a measurenent of paynents by
policies commonly referred to as private |long-term care
i nsurance. These policies, of which over 1.9 mllion have
been sold (Van Cel der & Johnson, 1991, as updated), usually
pay a daily indemity anount directly to an institutionalized
pol i cy-hol der. Because these paynents are made directly to

pol i cy-hol ders, who then use the inconme to pay for care, they



are reflected as out-of-pocket paynents in the HCFA data.
Thus, HCFA underestinmates the private insurance contribution
toward nursing honme costs and overesti mates out - of - pocket
costs. Future research should attenpt to correct this

di screpancy.

Clearly, the nursing hone expenditures reported by HCFA
as out-of - pocket paynments are sonmewhat m sl eading. What at
first appeared to be evidence of catastrophic asset spend-down
has turned out to be largely the contribution of inconme toward
cost of care. This problem has been caused in part by the way
HCFA esti mat es out-of -pocket costs. They report a derivative,
not a computed, anount. In other words, HCFA starts with
total nursing home expenditures, which are known, and
subtracts out all known sources of paynent. What renains, the
agency reports as out-of-pocket costs. If one starts from
the other end and builds a patient paynment estinmate fromthe
bottom up as we have done in this article, a conpletely
different picture energes based predom nantly on inconme, not

asset spend-down.

Medi cai d Nursing Home Eligibility

Now we have to explain an apparent anonaly created by the
foregoing analysis: |If nobst private out-of-pocket
expendi tures for nursing home care conme fromincome, and if
personal savings remain relatively untapped, then how do so

many people qualify for Medicaid, i.e. neans-tested, nursing
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home benefits? We will begin to answer this question by
estimating the proportion of aged Anericans who could qualify
for these benefits if they needed care under current | aw
wi t hout creative |egal planning.

Medi caid eligibility rules have a reputation for
i nconprehensibility. Several distinguished jurists have
call ed the program a "Serboni an bog" of "bureaucratic
conplexity” which is "alnost unintelligible to the
uninitiated" (Dobris, 1989, p. 12). The follow ng anal ysis
attenmpts to plot a course between this norass of conplexity
and the pitfall of oversinplification. The reader is fairly
war ned, however, that much nore conplicated anal ysis and
further research still need to be done.

Medicaid is a nmeans-tested public assistance program
i.e. welfare. To qualify, people nust be "categorically
eligible.” The major eligibility categories are "fam|lies
with dependent children" and the "aged, blind, or disabled."
| f one belongs to the latter group, has less than $2,000 in
assets, and receives incone at or bel ow the Suppl enent al
Security Income (SSI) limt of $407 per nonth (as of 1991),
one qualifies for Medicaid. Very few elderly people would
qualify for Medicaid w thout spending down if they had to neet

t hese standards.

The | ncone Test

Peopl e who need nursing hone care, however, are not

11



covered by the same Draconian inconme |limt. Their income nust
conformto one of two different, and far nore generous,
standards. Which of these standards is applied depends on the
patient's state of residence. W wll start by analyzing the
nore | enient "nedically needy” inconme standard which is used
in nmost states.

According to Edward Neuschler's treatise Medicaid

Eligibility for the Elderly in Need of Long Term Care:

Most states (30) have no absolute upper limt on
income for applicants residing in nursing
homes....In these states, as |long as the applicant's
current nonthly income is insufficient to cover his
medi cal expenses, including the cost of care in the
nursing home..., the applicant is eligible for

Medi cai d. (Neuschler, 1987, p. 17)

The average cost of nursing hone care in the United States as
of 1988 was $72 per day or $2160 per nonth (Office of National
Cost Estimates, 1990, p. 15). It follows that, on the
average, people with incones bel ow this anount who require
nursing home care will qualify for Medicaid under the

medi cally needy inconme criteria. |If they have nedi cal
expenses above the cost of the nursing hone, their income can
be even higher. Obviously, asset restrictions nust also be

met, but we will discuss the treatnent of resources separately
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| ater.

The key question, therefore, is how nany peopl e have
i ncones bel ow $2160 per nonth or $26,000 per year. According
to data published by the Social Security Adm nistration (G ad,
1990), 91.3% of nonmarried persons aged 65 or ol der have
i ncomes of $25,000 or |less. The subgroup of the elderly nost
likely to enter a nursing hone (nonmarried wonen aged 75-79)
has simlar nunmbers: 93.2% have incones bel ow $25, 000.
Married coupl es have hi gher incones, but a married
individual's incone is treated separately for purposes of
determ ning Medicaid eligibility after one nonth in the
nursing home. Furthernore, only 16.5% of newly adm tted
nursing home patients are married (Hing, et al., 1989, p. 62).

Thus, income limts in nmedically needy progranms interfere
with Medicaid eligibility for very few peopl e.

What can we say about the inpact of inconme limts in
"inconme cap" states? States that do not use nmedically needy
criteria for nursing home eligibility place a ceiling on
i ncome of 300% of the SSI limt or $1,221 per nonth (as of
1991). How many el derly people have incones below this |evel,
i.e. $14,652 per year? O nonmarried persons aged 65 and
ol der, 74.8% have inconmes of $14,000 or |less. Anong the
nursi ng home vul nerabl e group, nonnmarried wonen aged 75-79,
79. 4% have i nconmes of $14,000 or less (G ad, 1990).

Therefore, as Neuschler explains, "...nmeeting the incone

test for Medicaid eligibility for nursing home care is usually
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not too difficult...all but relatively higher incone elderly
are eligible.” (Neuschler, 1987, pp. 17, 20) In fact, we are
anply justified to conclude that the vast majority of senior
citizens in the United States who need nursing honme care can
nmeet the inconme test for Medicaid eligibility w thout using
speci al | egal planning techniques. Wat about the effect on

Medicaid eligibility of owning resources?

The Asset Test

At first, the asset test seens nmuch sinpler and far nore
restrictive than the inconme test for Medicaid nursing hone
eligibility. An eligible individual may usually have no nore
t han $2,000 in countable resources. |If all resources were
"countable,” this restriction would disqualify nearly every
senior citizen. Median net worth for all househol ds headed by
an elder is $73,471. Even single, elderly femal es have a
medi an net worth of $47,233. Anong aged househol ders in the
| owest quintile of national incone, i.e. under $939 per nonth,
as many have net worths over $25,000 as under (U.S. Bureau of
t he Census, 1990, p. 6). Thus, a $2,000 limt on resources is
very severe and accounts for the w despread presunption cited
earlier that Medicaid requires inmpoverishnent.

As we back out resources which are not countabl e,
however, the data begin to suggest a very different

interpretation. For exanple, a hone and contiguous |and are
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exenpt fromthe conputation of Medicaid resource eligibility
regardl ess of value. If we renove the value of the home, the
medi an net worth of the groups cited in the previous paragraph
drops to $23,856 for all aged households, to $10,693 for
single, elderly females, and to only $3,536 for aged
househol ds in the | owest incone quintile. Thus, excluding the
home brings the net worth of the nedian elderly household nuch

closer to Medicaid limts w thout any spend-down of assets.

The anopunts cited above which remain after exclusion of
the hone still exceed Medicaid' s $2,000 resource limt
substantially. Many other non-countable assets remain to be
deduct ed, however. Such assets are exenpt in differing
anmpunts in various states. To sinmplify the analysis, |let us
exam ne one state in particular. |In Massachusetts, for
exanpl e, non-count abl e assets include "househol d bel ongi ngs,
furni shings, personal effects and jewelry, regardl ess of
val ue; a segregated burial account of up to $2,500; an
irrevocabl e burial trust of any value...; burial plots for the
i ndi vi dual or nmenbers of the famly; prepaid non-cancell abl e
burial contracts; cash value |life insurance with face val ue of
up to $1,500; termlife insurance policies (with no cash
value) up to any anmount in face val ue; one autonobile of any
value for use by the individual and his famly; inaccessible

assets of any value." (Bove, 1990, p. 10, enphasis added) An
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applicant for Medicaid in Massachusetts may possess all of
these things in addition to the $2,000 resource limt and
still qualify for assistance.

| nformati on on which kinds of assets are non-countable is
avai l abl e from many sources. The Medicaid application or the
eligibility worker who takes the application should explain
whi ch assets are exenpt. State |aw, regulations and policies
cover the subject. Legal services attorneys and ot her
publicly financed advisers within the aging network routinely
provi de such information gratis (O fice of Inspector Ceneral,
1989, p. ii). Few applicants or their personal
representatives will fail to understand that very consi derable
assets, if of the proper kind, may continue to be owned while
still qualifying for Medicaid.

Most senior citizens have at |east sonme additional assets
beyond their home which are non-countable. For exanple, 75.0%
of househol ders over the age of 65 own autonobil es which have
a medi an val ue of $3,834 (Census, 1990, p. 15). The nmgjority
of their assets after excluding the home and car, however, are
probably not exenpt. For exanple, 78.8% of househol ds headed
by sonmeone over 65 have interest-earning assets at financial
institutions in the nmedian anount of $14,560 (Census, 1990, p.
14). Smaller proportions of the elderly have checking
accounts, stocks and bonds, rental property, businesses or
ot her ki nds of countable property.

Because a | arge proportion of seniors have enough
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count abl e resources to disqualify them for Medicaid, the

following point is critical to nmake. Unconmon perspicacity is

not required to discern that a countable asset |like cash is
convertible to a non-countable asset |ike an autonobile very
easily. In fact, many Medicaid eligibility workers, nursing

home adm ssions officers, hospital discharge planners, nedical
doctors, social workers, as well as private attorneys
routinely advise their clients of this fact and recomend such
a conversion of assets to qualify for Medicaid (O G 1989, pp.
6-11).

Purchase of an exenpt asset is the sinplest and npst
common nmethod to elimnate countable resources w thout
spendi ng down. We have no hard data on how wi despread this
practice is. W can safely assume, however, that a prudent
consuner faced with spendi ng down resources on nursing hone
care or buying an exenpt asset such as hone inprovenents, a
new car, jewelry, or insurance may seriously consider the
|atter as the nore attractive option. Keep in mnd that the
infirmelder is usually not the only party concerned about
protecting assets from spend-down. The spouse and heirs, who
are often the financial representatives as well as the health
care deci sion-makers for an institutionalized |oved one, also
have a strong pecuniary interest in the disposition of funds.

We can now return to the key question: what proportion
of the elderly would the Medicaid asset test conpel to spend

down? Single, femal e heads of household over 65 years of age
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have a nedi an net worth of $47,233. Their male counterparts
have $48,883. Excluding the value of their exenpt hones,
medi an net worth drops to $10,693 for wonmen and $15, 914 for
men (Census, 1990, p. 10). These anmobunts exceed the Medicaid
asset limt by only $8,693 for wonen and $13, 914 for nen.
Clearly, countable assets in such small quantities are easily
convertible to exenpt resources in order to avoid spend-down.
A new roof, a noderately priced car, a stereo system a
di anond ring, a burial account, trust, and/or plot would
protect these assets and much nore. This is not creative
| egal planning. It is a commobn sense neasure readily
avai lable to all Medicaid applicants and their
representatives.

The rules are somewhat different for married couple
househol ds. To aneliorate the problem of spousal
i npoveri shment, the Medi care Catastrophic Coverage Act of 1988
permtted an institutionalized spouse to transfer a limted
amount of resources free of penalty to the community spouse.
The amount of freely transferrable resources is |limted to the
"Communi ty Spouse Resource All owance"” (CSRA) (Title XX,
Section 1924[f][2] of the Social Security Act). The CSRA as
of 1991 is half of the couple's joint assets but not |ess than
$13,296 nor nore than $66, 480.

Married coupl e househol ds headed by soneone over age 65
have a nedi an net worth of $124,419. Excluding the honme as an

exenpt resource |eaves a net worth of $45,890 for couples. At
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| east half of this amount may be transferred to the comunity
spouse as a CSRA which | eaves $22,945 in potentially countable
assets for the institutionalized spouse. This remainder
exceeds the Medicaid resource limt by $20,945. Although

| arger than the potentially countable nmedian resources

bel onging to single persons, this amount is still easily
converted to exenpt status with no nore inventive strategy

t han purchasi ng non-count abl e assets.

We have shown in this section that the vast majority of
seni or citizens who need nursing hone care can qualify for
Medi cai d benefits based on the income test. W have al so
shown that half of all seniors, i.e. the nedian individual or
couple, can qualify based on the asset test wi thout creative
| egal planning. |If the remaining half of all elders were
excl uded from Medi caid by the asset test, however, spend-down
woul d be far nore common than current research shows it to be.
Therefore, it remains to explain how people with much | arger
assets qualify for Medicaid nursing home benefits wthout

spendi ng down.

Medi cai d Pl anni ng

Medi caid planning is the |l egal sheltering of incone and
assets fromstate and federal eligibility restrictions.
Lawyer - assi sted or do-it-yourself Medicaid planning is an easy
and i nexpensive way to qualify for publicly financed nursing

home benefits wi thout spending down. For exanple, an attorney
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in Washi ngton state offers guaranteed Medicaid eligibility
within 30 days regardl ess of inconme or assets (O G 1989, p.
7) for a fee of $1150 (personal comrunication, May 19, 1990).
Dozens of books and articles, many of which are targeted to a
| ay audi ence, explain the techniques of qualifying for
assi stance wi thout spendi ng down (Moses, 1990a, p. 25; 1990b,
pp. 47-50). A rapidly growi ng nunber of attorneys practice
Medi cai d planning (American Bar Association, 1985a; GIfix &
Strauss, 1988; Regan, 1990) and they are readily accessible to
seniors and their famlies through referrals from public and
private social service agencies (AARP, 1990; ABA, 1985b;
Brown, 1989; O G 1989).

Attorneys who of fer Medicaid planning services target
el derly individuals and couples who have net worths in the
range of $100,000 to $600, 000 plus a hone. For hol di ngs over
$600, 000, estate tax avoidance is nore inmportant than planning
for nursing hone costs. Very few elderly people in Anerica
have net worths above this level. |In fact, 92.1% of married-
coupl e househol ds headed by soneone over 65 have net worths
under $500, 000. The conparabl e percentages for single male
and single femal e househol ders are 97.5% and 98. 7%
respectively (Census, 1990, p. 19). Thus, only a snmal
fraction of elderly Anmericans fall outside the reach of
Medi cai d pl anni ng strategi es.

What are the nobst common techni ques used in Medicaid

pl anni ng and how are they pronul gated? A good way to answer
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this question is to cite an exanple from one state of the many
and rapidly proliferating training prograns available to
attorneys throughout the country. The California El derlLaw

I nstitute has published a | oose | eaf book of several hundred

pages entitled Medi-Cal [i.e., Medicaid in California], Asset

Preservation and Your Clients or Estate Planning is Not

Enough! (G Ifix & Wol pert, 1990). According to a review in

The El derLaw Report, a nmonthly newsletter that dissen nates

Medi cai d pl anning techni ques to over 2500 subscribers, "the
meat of the book...is 50 pages on asset-preservation planning
strategies" (Margolis, 1991). These 50 pages include the

foll owi ng suggesti ons anong ot hers:

1. "Spend Money on Non-Assets: While there are rul es against
gi ving away npbst assets, there are no prohibitions against

si nply spendi ng noney...options mght include travel to visit
relatives or see the world, or one last tour of Reno's finest

establishments.” (p. 42)

2. "Convert Non-Exempt Assets to Exenpt." An exanple is
given of a couple with no home and $240, 000 in cash savings.
When one nenber of the couple needs nursing honme care, they
buy a condom nium for $140, 000, shelter half the remai nder of
their cash in the well spouse's CSRA, and spend nost of the

ot her half on home furnishings. Finally, to avoid the risk of

di scrim nati on agai nst | ow payi ng Medicaid recipients, they
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save out $25,000 "which is |likely enough to ensure access to

nost nursing homes, even those that m ght not accept a new

resident who is already eligible for Medi-Cal." (p. 43) \When
t he remai ning cash drops to $2,000, the ill spouse applies for
Medi - Cal .

3. "Repairing or Inproving Exenmpt Assets: Repairs to exenmpt

assets, such as a hone or autonobile, are permtted and

exenpt... For exanple: A $140,000 project to add two (2)
roonms to a residence...." (p. 46)
4. "Spend Down | ncludes Attorney Fees: Money paid to an

attorney for asset preservation and estate planning is
routinely accepted by the Departnment of Health Services as a
legitinmate use of an institutionalized spouse's assets.” (p.

47)

5. "G fting Exenpt Assets.” This technique involves giving
away nost of one's assets while retaining sufficient funds to
pay privately for care during the transfer of assets penalty
period which can be as |ong as 30 nonths. An interesting
twi st on this otherw se commonpl ace net hod, however, is the
book's observation that by making small "consecutive" nonthly
gifts instead of giving away one |lunp sum a donor can reduce
the penalty period considerably. 1In the exanple given,

"Generous Ceorge" qualifies for Medicaid in 8 nonths instead
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of 19 nonths by doling out his $80,000 in gifts in carefully
cal cul ated fractional ampunts so that the penalty periods run

si mul taneously and offset one another. (p. 56)

6. "Converting Assets to Incone...A single person could
convert non-exenpt assets into an annuity with a death
benefit, elect periodic paynents, and qualify for Medi-

Cal / Medi caid..."” or for "Married Persons...Unprotected assets
can be used to purchase an annuity in the name of the
community spouse.” (pp. 58-59) Purchase of an annuity is not
a transfer of assets, because the transferor receives fair

mar ket value, i.e. incone. Under terms of the annuity, the
income is kept to a |level below the Medicaid income test, thus
qual ifying the annuitant for public assistance w thout penalty

or spend-down.

7. "Retain Assets in Excess of CSRA or Inconme in Excess of
MWNA [ Mont hl y Mai nt enance Needs Al lowance, Title Xl X, Section
1924(d)(3)] by Court Order or Fair Hearing...The community
spouse has the right to retain non-exenpt assets in addition
to the CSRA if they are needed to raise the community spouses’
income to the MWA | evel...The community spouse can be all owed
to retain nore than the MWA by a fair hearing to establish
"exceptional circunstances resulting in significant financial

distress'.... (pp. 60-61) Careful application of these

techni ques can sonetines increase the community spouse's
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protected share of resources fromthe statutory limt of

$66, 480 to over $200, 000.

8. "After Acquired Assets...The community spouse may acquire
assets in excess of the CSRA after the institutionalized
spouse achieves eligibility wi thout any inpact on
eligibility... therefore... A well neaning brother should not
send cash to his sibling--comunity spouse--until after the
institutionalized spouse has becone eligible. Children who
may have received support fromtheir parents in the past
shoul d not return the favor (with gifts of assets)

prematurely.” (p. 62)

9. "Divorce...Were a comunity spouse has sizabl e separate
property assets...divorce may be on the |ist of planning

options.” (p. 62)

| cite this training manual at |length to give a sense of
t he approach and perspective as well as the content and scope
of a typical Medicaid planning source book. The foll ow ng
addi tional strategies are taken froma vast and grow ng
Medi cai d planning and | egal education literature. Researchers
and policy-makers who are concerned about rapidly increasing
Medi cai d costs should review these and other simlar sources
careful ly.

A "how to do it" book by an attorney avail able in book
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stores throughout the United States for under $30 encourages
readers to "hide noney...juggle assets...transfer a
home...change wills and title to property...set up a Medicaid

trust..."” to qualify for public assistance (Budish, 1989).
Anot her self-help book by an attorney, which is

advertised on the radio with a toll-free phone nunber for

orders, explains: "Qur goal is to take countabl e assets
(those that have to be spent to zero)..., and make them either
non- count abl e, and therefore protected..., or inaccessible

whi ch means that Medicaid can't get them..." (Gordon &

Dani el , 1990)

Many | ocal Bar Associ ations sponsor sem nars for |awers
on Medicaid planning. For exanple, on February 22, 1991, the
Seattl e-King County Bar Association hosted a neeting at which
a prom nent |ocal attorney urged his coll eagues to practice
"entrepreneurial |aw' by aggressively testing experinental

pl anni ng techni ques on state Medicaid eligibility workers. He

expl ai ned how to shelter one mllion dollars in cash for a
client: put the nmoney in an exenmpt honme before the Medicaid
eligibility "snapshot” and pull it out afterwards (Dussault,
1991) .

The Anmerican Bar Association is also actively invol ved.
For exanmple, on February 28, 1991, the ABA's Comm ssion on
Legal Problens of the Elderly sponsored a sem nar entitled
"Heal th Care and Financial Planning Issues for the Elderly."

It was televised |live by satellite to over 50 | ocations
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t hroughout the United States. On this program the President
of the National Acadeny of Elder Law Attorneys reconmended
diverting an institutionalized client's countabl e share of
assets--up to $66,480 or nore--from private nursing home costs
to exenpt resources such as honme inprovenments or a new car
(Severns, 1991, p. 119). This planning techni que defeats
Congressional intent in the Medicare Catastrophic Coverage Act
whi ch was to protect half, not all, of a couple's joint assets
from Medi cai d spenddown requirenents.

The following is a series of quotes spanning 10 years of

serious | egal scholarship on Medicaid planning:

Careful planning even under adverse state |law wil
still be able to achieve the goal of excluding an
applicant's resources for purposes of determ ning

Medicaid eligibility. (Talis, 1981, p. 94)

Wth | ong-range planning, the cooperation of
relatives, sonme good health, and maybe a little

| uck, couples will be in a position to negotiate
bet ween the rock and a hard place that Congress has

pl aced in the Medicaid path. (Deford, 1984, p. 139)
The nost common problem put to the el derlaw practi -
tioner is how to keep an ol der person's assets

within the famly and yet allow the person to

26



qualify for Medicaid. (Regan, 1990, pp. 275-6)

A key elenment in Medicaid planning is to render
property unreachabl e by the state either during the
client's lifetime or after the client's death.

(Barreira, 1990, p. 1)

Whi l e a nunber of asset preservation strategi es have
been al ready suggested, numerous others exist and
wi || undoubtedly be devel oped in the creative

practice of elder law. (GIfix, 1990, p. 46)

It is true, alnobst to the point of being a cliche,
t hat benefit prograns, whether public or private,
are bonanzas for |lawers. (Frolik & Barnes, 1991,

p. 715)

During a review | conducted in October 1990 for the
Massachusetts Department of Public Welfare, various state
staff conplained: "long-termcare units are barraged by
[ Medi cai d pl anning] attorneys...it goes on all day...the
system | eaks all over the place...the laws and policy set us
up for failure...the workers feel intimdated...it gets
outrageous...." (Moses, 1990c, p. 5) State eligibility
wor kers claimed that 30% to 50% of Medi caid nursing hone

applications from prosperous towns |i ke Newton, Brookline,
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Wel | esl ey, Westin, Dover and Sherban involve incone or asset
shelters (Mdses, 1990c, p.1). This information conmports with
simlar statenents by Medicaid workers in other states cited
at length in a 1988 report by the Inspector CGeneral of the
Departnent of Health and Human Services (O G 1988, pp. 12-14)
and referenced in ny earlier article "The Fallacy of
| nrpoveri shnent." (Moses, 1990a)

Attorneys are not the only professionals, however, who
recommend Medi caid planning strategies: "Physicians can nake
an inmportant contribution to the welfare of their patients who

are at risk by informng them of [Medicaid planning]

services...." (Feinbloom & Schnei der, 1988, p. 46) A recent
survey found that "...a majority of [financial planners] felt
that an individual with a catastrophic illness should consider

transferring assets to famly nenmbers in order to qualify for
Medi caid.” (Bacon, et al., 1989, p. 153) According to the

| nspector General of the Departnment of Health and Human
Services: "The experts who counsel Medicaid applicants to
shel ter assets include...social service agencies, the Medicaid
agency staff, some nursing hones staff and private
counselors.”™ (O G 1989, p. ii) The American Associ ation of
Retired Persons sponsors a national outreach programto
increase enrollment in Medicaid (Sternberg, 1991). Thanks to
wel | -intentioned efforts such as these, virtually everyone has

access to Medicaid incone and asset sheltering techni ques:
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lronically, those with higher incomes may benefit
nore from Medi caid, particularly the long-term care
conponent, because they have easier access to the
i nformati on needed to obtain eligibility.... (US.

Congress, 1987b, pp. 50-51)

Critique of the "Spend-Down" Research

Clearly, alnost all elderly people in Anerica can qualify
for Medicaid without spending down if they need nursing hone
care. More than half can qualify wi thout creative | egal
pl anni ng. Most of the remainder can qualify using sinple,
proven, w dely avail able techniques with or wi thout the help
of paid professional assistance. |If this is true, however,
why does current research still indicate a significant
i ncidence (approximately 10% to 25% of Medicaid asset spend-
down?

The recent spate of spend-down studies cited at the
begi nning of this article have two things in common: (1) they
estimte the proportion of Medicaid recipients in nursing
homes who were originally private payers at a |evel much | ower
t han previously believed, and (2) they define "spend-down" as
conversion fromprivate pay to Medicaid status, ignoring the
possibility that conversion can occur w thout spendi ng down.
As we have seen in this article, however, spend-down is a
sufficient, but not a necessary cause of Medicaid nursing home

eligibility. People can shelter income and assets in many
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ways to qualify for Medicaid wthout spending down. Until a
study is done which distingui shes between genui ne spend- down
and artificial inpoverishnment, therefore, all estimates of
spend-down made so far must remain suspect. They are
unquesti onably too high, although we cannot say yet precisely
by how nmuch.

No matter how carefully we analyze the nursing hone
di scharge or current resident data with respect to inconme and
asset planning strategies, however, sonme anount of spend-down
will remain. The aggregate data on sources of nursing home
expendi tures di scussed at the beginning of this article
i ndi cate that some consi derabl e, residual proportion of out-
of - pocket nursing home costs probably conme from assets rather
than incone. We still need to explain, therefore, why people
woul d choose to spend down their assets in a nursing home when
doing so is legally unnecessary.

There are many reasons why people m ght opt to spend
their own noney on nursing home care instead of relying on
Medi cai d. For exanple, Medicaid has a dismal reputation for
problens related to access, quality, |level of reinbursenent,

di scrim nation, and institutional bias (Bishop, 1988; GAQ
1990; Hol ahan & Cohen, 1986; Modses, 1990b, pp. 16-20; Nenore,
1990; Rivlin & Wener, 1988, pp. 9, 203; U S. Congress, 1986).
Those who understand Medicaid and its problens, therefore, are
less likely to seek its assistance. Sone people believe it is

wrong to accept welfare if they are not destitute. O her
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people dislike the idea of relinquishing their persona

i ndependence to a social worker representing the governnent.
Still others doubt the governnent's fiscal ability to provide
in the future even the level and quality of services avail able
in public progranms today. Finally, Medicaid planning
attorneys strongly recommend that clients not transfer or
shelter all of their assets. They should rather retain enough
cash to assure access to a quality nursing honme, i.e. one with

nore private pay than Medicaid residents.

It is substantially easier to obtain placenent of a
patient in a well regarded nursing honme if the
patient is or appears to be able to pay privately
for six nonths to a year, than if a patient is
unable to do so. Therefore, the goal of financial
pl anning may be to | eave the potential patient with
adequate funds to pay privately for at |east six

mont hs. (Del baum 1984, p. 373)

In this carefully orchestrated scenario, the Medicaid planning
client "spends down" the remaining unsheltered cash quickly
and then transfers the burden of financing care to the
governnment and the nursing hone (which subsequently receives
the | ower Medicaid | evel of reinbursenent.) Note that all
clients who use this technique, even if they start with a

mllion dollars, would be counted as though they had spent
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down by all of the spend-down studies published to date.

Di scussi on

Most thinking and witing about the |long-term care
financing crisis until recently has assumed w despread
cat astrophi c asset spend-down in nursing homes. Concern about
spend- down has focussed the attention of scholars and policy-
makers on asset protection. Therefore, we have seen an al nost
endl ess stream of proposals to expand public benefits and/ or
enhance private sector risk-sharing solutions. |[|f asset
spend-down is not as big a problemas we thought, adequate
corrective action nmay be nuch sinpler and cheaper to achieve.

Recent research has shown Medicaid nursing home spend-
down to be nmuch smaller than previously thought. This article
has substantiated that conclusion, but it has also proceeded
much further. W have seen that the vast majority of nursing
home costs conme from direct governnent paynments or inconme, not
from savings; that nost elderly people who need nursing hone
care qualify for Medicaid w thout sophisticated |egal
pl anni ng; and that the remai nder can qualify quickly and
i nexpensi vely by obtaining easily available information on
Medi cai d pl anning techni ques. How do these findings affect
the main players in the long-termcare financing arena and
what are the inplications for public policy?

| f the problem of asset spend-down is not as serious as

we t hought, because of generous Medicaid eligibility criteria
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and creative | egal planning, then:

Pressure for expanded, tax-funded, public benefits may
abate. This would pl ease taxpayers.

The vul nerable elderly can rest nore easily concerning
their savings, but they should be increasingly wary about
access to and quality of care under Medicaid because of fiscal
pressures straining the program

The Medi caid program already shruggi ng under nmassive and
rapidly increasing costs, may incur grow ng expenses as nore
peopl e take advantage of |egal planning techniques to qualify
for nursing hone coverage w thout spending down.

The nursing hone industry can expect greater nunbers of
Medi caid patients and fewer private payors, with downward
pressure on reinmbursement rates as Medicaid costs increase.

The |l ong-term care insurance industry will continue
struggling to sell asset protection against catastrophic
nursi ng home costs to people who can, if the need arises, hire
an attorney to qualify them for Medicaid for approxinmately the

cost of one year's insurance prem um

Concl usi on

There are two | ogical, inexpensive ways for |awnakers to
sol ve the underlying problem and avoid these ram fications.
One is to elimnate all of the exclusions and "l oophol es” in
Medi cai d nursing honme eligibility and force people to spend

down their assets as private payors. |In other words, create
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intentionally the catastrophic spend-down problemthat we
incorrectly thought existed already. Medicaid costs woul d
plumret. More patients would receive the special access and
qual ity which private paynent status assures. The remining,
genui nely destitute Medicaid patients would benefit froma
| arger private payor base for cost shifting. Nursing hone
profitability would increase. Everyone would obtain |ong-term
care insurance or face bankruptcy. This "solution” is not
pal atabl e politically; it would mean goi ng backwards.

Anot her approach m ght achi eve the sane benefits with
| ess disconfort. Lawmkers could renpove the obstacles to
publicly financed care, but require a pay-back from estates.
This is the approach recommended by the Inspector General of
t he Departnment of Health and Human Services and described in

my earlier article (Mdses, 1990a):

(1) Change Medicaid rules to permt famlies to
retain and manage property while their elders

receive long-term care.
(2) Strengthen the transfer of assets rules so that
peopl e cannot give away property to qualify for

Medi cai d.

(3) Require a legal instrument as a condition of

Medicaid eligibility to secure property owned by
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applicants and recipients for |ater recovery.

(4) Increase estate recoveries as a nontax revenue
source for the Medicaid programwhile steadfastly
protecting the personal and property rights of

recipients and their famlies.

These neasures would elimnate the need for people to hire
attorneys to qualify for welfare. Everyone would have
unrestricted access to | ong-term care.

The quid pro quo, however, is that people with assets

woul d have to offer security for the | oan they ask the
governnment to make in financing their care. The opportunity
to pay this loan off after the death of one's last surviving
exenpt dependent relative instead of facing i mediate
financi al devastation would be a very attractive, new

gover nment benefit.

Most people faced with the risk of estate recovery,
however, would plan ahead instead of relying on Medicaid and
surrendering their estates. They would buy long-term care
i nsurance or position thenselves financially to pay privately
wi t hout risk-sharing. |If they could not afford the insurance,
t hey woul d consi der honme equity conversion to finance the
prem uns. Heirs, seeing their inheritance newly vul nerable,
woul d have an incentive to purchase insurance for their

parents. More people with insurance would nmean nore private
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payors in nursing honmes. More private payors would nmean
greater nursing hone cash flow. Mdire cash flow would nean
nore funds avail able for cost shifting to support access and
quality levels for the remaining public patients. All players
in the long-termcare financing arena woul d benefit.

This article has argued that our failure to find a
politically viable solution to the |long-term care financing
problemis partly a function of m sunderstandi ng the probl em

Hopeful | y, expanded research along the |ines recommended wil |
elucidate the problem further and suggest new approaches for
corrective action. In the nmeantime, the Inspector General's
proposal s should receive serious consideration in the public

pol icy debate.
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