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Executive Summary 1

EXECUTIVE SUMMARY"

Thereisno magic bullet.
Anonymous

Where thereés awill, thereés away.
Anonymous

We have dl heard the dliche "There is no magic bullet”" applied to complex, seemingly
intractable problems. This expression is a common refuge of pessmists and cynicsin al walks of life,
Especidly in thefidds of long-term care financing and state Medicaid budgeting, doom-sayers abound
who proclam that disagter liesimminently ahead and no Smple solutions exist. The vast and scary
literature on aging demographics and entitlement funding certainly seems to support their gloomy
prognogtications. Sometimes, however, it is possible to reconceptudize a difficult problem and discover
an easy solution. That iswhat we atempted to accomplish in this study.

According to the formal contract between LTC, Incorporated and the Illinois Department of
Public Aid, the objective of this project was to "produce a step-by-step plan to save the state of 1llinois
$320 million per year in Medicaid nursng home expenditures while smultaneoudy assuring universa
access to top quality long-term care for rich and poor citizens dike across the whole spectrum from
home and community-based to nursng home care.” Thefina three chapters of this report provide the
promised plan to redlize this result.”

To have any hope of achieving such an ambitious god, however, we had to show thet the
gpparent insolubility of the long-term care financing problem is not afunction of the problem itsdlf, but of
afundamenta misunderstanding and misinterpretation of the problem. Therefore, we began by
digtinguishing between two modds of the long-term care financing system:  the "welfare paradigm” that
pervades virtudly dl andyss of long-term care financing today and the "entitlement paradigm,” which
represents aradica departure from the common view. Inanut shel: if the welfare paradigm is true-—-if
people have to impoverish themsdves to qudify for Medicaid--then the public's failure to avoid welfare-
financed nuraing homes, seek out inexpensive home and community-based care services, and purchase
private long-term care insurance isinexplicable. On the other hand, if the entitlement paradigm is true, if
people can obtain free or highly subsidized long-term care benefits from Medicaid even &t the last
minute, then the otherwise strange behavior of long-term care consumersis completely rationd. We
should not be surprised that people fail to purchase private long-term care insurance or pay privately for
home and community-based servicesif they can ignore the risks of long-term care and till receive

' See Appendix A for the original proposal and work plan of this project.

? This Illinois plan applies equally well to other state Medicaid programs that use "medically needy”
nursing home digibility criteria States that use "income cgp” digihility criteriashould refer to The
Florida Fulcrum: A Cost-Saving Strategy to Pay for Long-Term Care by the same author at the
same address and phone number on the cover of this report.
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Executive Summary 2

subsidized nurang home care from Medicad if and when catastrophic illness strikes.

Aswe examined which of these two paradigms more accurately describes long-term care
financing in Illinois, we discovered the following highlights:

- "...nursing home resdentsin Illinois can eeslly have severa thousands of dollars of income per
month and Hill qudify for public asssance.”

- "...someone with a home worth $200,000, plus home furnishings of reasonable vaue, plusa
car worth $50,000, plus burid alotments worth $10,000, plus aterm life policy with a
$100,000 death benefit, plus $72,660 (or more under court order) to transfer to a community
spouse would qudify routindy for Medicaid nursing home benefitsin lllinois™

- the "average [Medicaid] casaworker would routingly tell [Medicaid applicants] how to get rid
of assats. Aslong asthe gpplicant getsrid of the assets, the case is easier to handle for the
worker, because [we] do not have to set up a spenddown program.”

- "] don't identify mysdlf as a public aid worker, but only as a state worker. Once someone
finds out where | work, they al have an aunt or a parent or someone who needs to qudify for
Medicaid and they ingst on asking questions about how to get on.”

- "l cannot think of atime that we have found someore ingligible because of an improper
transfer.”

- "Wefed we areleft out swinging in the breeze. Wetry to follow the letter of the law, but
when someone squesks alittle, they can make uslook stupid by chalenging our decision.
Pretty soon we don't even question those cases. That is one of the reasons the long-term care
gysemisin ashambles. There are SO many specid interests. We cannot kowtow to everyone
and carry on."

- "If [like the genera population]...three-fourths of the caseload once owned real property
(mostly free and clear), but divested it in anticipation of potentid long-term care codts, then the
cost of private liabilities assumed by Medicaid is[closg] to $2 billion [for red estate doneg].”

- "If hadf of Illinois 55,000 Medicaid nursing home recipients have set asde an average of
$5,000 each for burid arrangements instead of spending the money for long-term care, the cost
to the state in additional Medicaid expenditures is $137,500,000."

- "If two-thirds of Illinois 55,000 Medicaid nursing home recipients once possessed an average
of $4,000 worth of persond property that is exempted at eigibility and excluded from estate
recovery, then Medicaid expenditures are $146,520,000 higher than they would otherwise have
to be."

- Medicaid nursing home census[in Illinoig] has increased "from 60.9 percent in 1987...to 64.9
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Executive Summary 3

percent in 1993."

Clearly the welfare paradigm is undermined and the entitlement paradigm is confirmed by these
findings. We believeit ispossble to build a solution to the long-term care financing problem from this
concluson. The evidence, the reasoning and the proposed solution form the body of this report. We
estimate that Illinois Medicaid program could save $339 million per year by implementing this report's
recommendations. Nationwide implementation of the same recommendations could save the
saeffederd Medicaid program upwards of $5 hillion annualy.
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I ntroduction 5

INTRODUCTION?

Conventiona wisdom and scholarly consensus agree. America faces a potentidly cataclysmic
long-term care financing criss in the foreseedble future. The evidence of impending danger lies
everywhere we |ook:

frightening trends in aging demographics,

reduced availability of informa caregivers,

doubts about the qudity of forma long-term care,

inadequate supply of low-cost home and community-based services,

rapidly escdating nurang home expenses,

dwindling public finances curbed by economic duggishness and recacitrant tax payers,

dedining ability and willingness of familiesto pay privately for long-term care or
insurance,

cracksin our public and private pension systems, and

the gpproaching retirement of the baby boom generation- which will radicaly
exacerbate the criss.

The President, the Hedlth Care Financing Adminigration, the Adminigtration on Aging, and
every Governor, date legidaure, and Medicaid agency in the country are struggling with these
seemingly intractable problems. The irony that the world's richest nation is unable to provide access to
appropriate long-term care for dl itscitizensislost on no one. Y et, Americas biggest and most
concerted effort in history to achieve universal hedlth care through public policy recently collgpsed in
abject falure.

When nothing you do seemsto work but your predicament is so desperate you cannot give up,
the best strategy isto examine your premises. This report contemplates a completely new and untested
premise, that is. we do not face along-term care financing crisgsin America, but rather a public policy
crigs. Perverseincentivesin current long-term care financing policy discourage private planning for and

® Thisreport is designed to be read quickly and easily like an essay, instead of ascholarly trestise.
Readers who seek greater detail or documentation may fed free to contact the author directly. Also, |
have included quotations from the gerontologica and public policy literature (including citations) in
Appendices B and C that substantiate many of my statements and interpretations in this report.

The Magic Bullet:

LTG, 1 ncor por at ed How to Pay for Universal Long-Term Care

Seattle, Washington



I ntroduction 6

payment of long-term care costs. Thereis more than enough wedlth in the American economy to
provide access to qudity long-term care for every citizen. Government alone, however, cannot sustain
the cogt of aburgeoning older population that is succumbing dowly and expengvdy to frailty, cognitive
impairment, and degenerdiveillness. A practicd solution isto redesign public policy to maximize
private financing for people who are able to take care of themsaves while preserving adequate public
financing for those who have nowhere dse to turn.

Theideathat public policy discourages private financing of long-term care while over-burdening
publicly financed programsis aradicd departure from the usud assessment that government only pays
after private financing hasfailed. This new hypothess must be examined, tested and proven. lllinoisisa
perfect case study of both the problem and the potential solution.
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The Status Quo in Illinois 7

THE STATUSQUO IN ILLINOIS

Illinois long-term care financing system isin critica condition. A long series of task force
studies and specia reports has enumerated and documented the problems.” Thelitany of illsis o
familiar now that only the briefest summary is necessary here.

Illinoisans, like dl Americans, are living longer and they are steadily requiring more hedth care.
Already, onein 50 Illinois seniors aged 65 to 74 needs long-term care. The proportion jumpsto onein
13 for 75 to 84 year-olds and one in three for people 85 and older.” Although most long-term careiin
lllinoisis dill provided by family members and friends for free, the supply of informd caregiversis
dwindling as family size declines, women join the work force, spousal caregivers get older and frailer
themsalves, and family members disperse geographicaly.

Formal care a the leve of home and community-based servicesis aso very limited in lllinois
According to one state officia®, llinois has only asingle person in community care for every threeina
nursng home; precisay the opposite proportion asin Oregon, a state known for its deingtitutional -
ization of long-term care. Inditutiond biasis clearly a problem here. lllinoistieswith Kansas for the
lowest average number of deficiendies in activities of daily living’ (ADLS) among nursing home residents.

If Maine's new law-which requires three or more ADLsto qudify for Medicaid nursing home benefits--
goplied in lllinois, dmaost one-third (33.1 percent) of the state's nursing home residents could not qudify.

By comparison, less than one-quarter of nursing home residents (23.9 percent) in the United States
would fail Maine's standard.®

Rapid Cost Increases
Under these circumstances, the recent, rgpid increase in 1llinois nursing home costs should

come as no surprise. Tota Medicaid nursing home expenditures in this Sate legpt from $644 millionin
fiscal year (FY) 1989 to over $1.3 billionin FY 1993.° In FY 1992, dmost 55,000 Medicaid

* These reports are cited in the bibliography.

> 1llinois Department of Public Aid, Long-Term Carein Illinois, prepared for the Governor's Hedlth
Care Reform Task Force, Springfield, Illinois, March 1, 1993, p. 1.

® Wayne Smallwood, Manager, Internal Operations, Bureau of Long-Term Care Qudity Control,
Illinois Department of Public Aid, Springfield.

" "Activities of daily living" indude bathing, dressing, toileting, transferring, and edting. ADL
deficiencies are a standard gerontologica measure of functiona impairment.

® Hedlth Data Associates, Inc., Nursing Home Yearbook: 1994, Tacoma, Washington, 1994, p.
A-2 and Table A-2.

° Data provided by Michelle Maher, Budget Analyst, Bureau of Management and Budget, 1llinois
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The Status Quo in Illinois 8

recipileoms per month resided in [llinois long-term care facilities at an average annua cost of $22,000
each.

More gartling than the gross tota's, however, is the proportion of 1llinois nursing home residents
who rely on Medicaid to pay their bills. From 60.9 percent in 1987, the figure has risen steadily to 64.9
percent in 1993."" This 4 percent increase in six years partialy reflects the public's inability to pay
rapidly escaating private nursing home rates that reached an average of $90 per day in 1994. Thefast
growth in Medicaid participation aso derives from the liberdization in federa and sate digibility rules
gnce 1988, which has made Medicad digibility for nurang home benefits much easier to attain.

The Department of Public Aid estimatesit will serve 1.6 million Medicad clients at a cost of
$6.8 hillionin 1995. Of thesetotads, 67,000 long-term care clients will consume $1.4 billion in 1995.
In other words, the Department will spend 21 percent of its substantial budget on only 4.2 percent of its
client population.” Ingtitutional long-term careiis quickly becoming afiscal black hole that swallows
more and more of the state's scarce public resources while benefiting only atiny number of 1llinois
citizens. Meantime, other areas of sate responshility are going begging. The public clamors for more
attention to education, children and family services, corrections, and highways even as the long-term
care financing problem continues to worsen.

We will examine these trends in more detail below. The bottom line, however, isthat the state
of lllinoisis spending alot of money on Medicaid and long-term care without solving the problem. In
his 1995 budget address, Governor Edgar said: "The cost of Medicaid hastripled in the last decade
and doubled in the last three years done. 1t now tops $5 hillion a year-nearly three-fourths of the entire
budget for the Department of Public Aid." The Edgar administration acted decisvely this year to control
Medicaid's acute care costs. Long-term care expenses are the next logica target for reform.

In fact, the Stuation is o serious that the state of 11linois has aready considered or implemented
anumber of increasingly desperate measures. These include (1) considering a9 percent reduction in
Medicaid nursng home reimbursement rates but implementing an 18-month freeze; (2) consdering
severe curtallment of spousa impoverishment protections but implementing a" Granny tax” to leverage
up federd financid participation; (3) congdering austere cuts in Medicaid digibility and coverage but
implementing increased spending a great politica peril; and (4) consdering rate equdization and "firgt

Department of Public Aid, Springfield.

1% Representative Robert W. Churchill and Senator Patrick D. Welch, Medicaid: An Overview of
Caseloads and Other Factors Affecting Its Growth, lllinois Economic and Fiscd Commission,
Springfidld, lllinois, July 1993, p. 8.

! Data provided by James Hunter, Manager, Long-Term Care Rates, Bureau of Program
Reimbursement and Andysis, Illinois Department of Public Aid, Springfield.

2 Data provided by M. Lee Christie, Ph.D., Long-Term Care Policy Researcher, Bureau of
Program and Rembursement Analyss, [llinois Department of Public Aid, Springfield.
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The Status Quo in Illinois 9

come, first served" policies but implementing indtitutiona rembursement delays. Each time, the state has
sepped back from the brink of more extreme initiatives that might shatter the politica status quo.
Although everyone senses that the time for dilatory Strategies and half measuresis dmost over, no one
has a comprehendve plan that everyoneiswilling to accept. A state waiver specidist told me: "We are
just cutting the piein more pieces.” A date researcher said: "We do not keep costs down. All we do
isalow for cost shifting to the private sector.”

Bleak Future

The future for long-term care in Illinois looks even blesker than the present. All available
projections indicate that indtitutional long-term care costs will continue to spira upward. One report
esimates that Illinois ingitutional long-term care population will grow from 97,700 in 1990 to 149,514
in 2020 and that Medicaid nursing home costs will skyrocket from $1.1 hillionin FY 1992 to $20.3
billionin FY 2020.** The possihility of another magjor recession, with dedlining revenues and increasing
demands on sarvices, chills the blood of politicians and administrators. The collapse of nationd hedth
reform has given focus to the underlying pessmism and discouragement of pundits, policy makers, and
the public. Each of the mgjor interest groups in long-term care seems more than usudly angry,
frustrated, suspicious, volatile, and outspoken. Senior advocates, care providers, tax-payer
representatives, and insurers compete for political advantage and work at cross purposes instead of
searching for mutualy beneficia ways to mohilize in common purpose. AlImost no oneis optimigtic thet
apractica and affordable solution can be found to Illinois long-term care financing plight.

3 1llinois Department of Public Aid, Long-Term Carein Illinois, prepared for the Governor's
Hedlth Care Reform Task Force, Springfidd, 1llinois, March 1, 1993, pps. 3, 10.
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The Ideal Long-Term Care System 1 O

THE IDEAL LONG-TERM CARE SYSTEM

Clearly, long-term care financing in lllinois is abig problem dready and is likely to get much
worse before it gets any better. Theirony of this lamentable situation is that dmost everyonein lllinois
agrees on the architecture of an ideal long-term care system. Commonly agreed upon optimizing
features show up consistently in task force reports, think tank studies, departmenta policy papers, and
in dl the interviews conducted for this sudy. These features are:

Generous digibility

Integrated acute and long-term care
Easy access

Qudity control

Case management

Uniform client needs assessment
Asset protection

Home and community-based care
Nonmedica socid services, such as housekeeping and persond care
Adult day care

Respite care

Assged living and adult foster homes
Pre-admission screening

Cugtodid, skilled, and sub-acute nursaing home care

Services to meet the specid needs of geriatric, developmentally disabled, mentaly ill,
and other patients

Adeguate financing

Hereisthedilemma we know what we want in long-term care; we know how to design an
optima service ddivery system; we livein the world's wedlthiest society; but we cannot seem to come
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The Ideal Long-Term Care System 1 1
together politicaly and professondly to get thejob done. Why?

The answer issmple. Thewish list aoveistypica not only for its content, but dso for its
manner of dealing with the single most critica factor enumerated. Financing is dways handled last and
with the least amount of thought. Everyone wants to choose the accessories for a new long-term care
vehicle. Researchers are eager to take it out for an expensve test drive. But no one wantsto fill it with
gasoline. Every academic dreamer's design and every policy maker's plan crashes quickly into the
roadblocks of expensive woodwork factors,™ discouraging cost-effectiveness studies,™ prohibitive
waiver digibility limits"® skeptical legidators, cautious administrators, and reluctant tax payers. Inthe
words of one highly experienced Illinois student of the problem:

The mgor impediment to changeis money. It isamos impossible to change an
expengve digtributive program without increasing cods....Since no change will occur
unless you 'hold harmless dl participants-i.e., nobody loses money--any change will
cost more money. There are ways other programs and agencies competing for the
limited resources that are available, and never enough money to satisfy even the most
deserving of requests for increased state funds.'’

“ Woodwork factors refer to the insurance principles of adverse selection, induced demand, and
mord hazard. In other words, if we make more public resources available to pay for home and
community-based care, people who have been managing on their own will come "out of the woodwork"
to take advantage of the new financing source.

> For example: the channeling studies and other research that indicate home and community-based
care increases rather than decreases aggregate long-term care costs. See Appendix B for supporting
guotations.

'® For example: Medicaid home and community-based waiver restrictions that require participants
to quaify medicdly for nurang home care, but cost lessto care for in the community.

' Robert L. Mandeville, An Rx for Medicaid, Illinois Tax Foundation, Springfield, llinois, 1993, p.
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The Ideal Long-Term Care System 1 2

If we hope to bresk out of this public policy straightjacket and find the means to pay for
universa long-term care, we have to explain: (1) why financing is inadequate under the exigting system,
and (2) how the system can be changed to increase overal financing without inflating the costs to key
interest groups. Thisisalogicd imposshility unless the current system contains some fundamentd,
underlying flaw or falacy that explainsits financid dysfunction and can feasibly be corrected through
public policy. We can search for such a criticd fdlacy in the current system by conducting a thought
experiment that | cal the conflict of paradigms.

55.
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The Conflict of Paradigns 14

THE CONFLICT OF PARADIGMS

Whether you read a newspaper article, ascholarly journa or afull-length book about long-term
care financing, you will invariably find an argument that goes something like this

Long-term care, especidly nursng home care, is extremely expensive. Very few
Americans can afford $3,000 or $4,000 per month in extraexpenses. Therefore, when
gricken by the tragedy of Alzheimer's, Parkinson's, or stroke, most people spend down
thelr lifé's savings quickly and fal into poverty. Once impoverished, they qudify for
Medicaid, which pays the bills. Consequently, Medicaid nursng home costs are
skyrocketing, and the government's ability to meet growing long-term care needsis
severely strained.

This scenario--cdll it the welfar e paradigm--comports with some of the facts and seemsto
explain certain phenomena. For example: nursing homes are very expensive; Medicaid is ameans-
tested public assstance program, i.e. wefare; goproximately two-thirds of dl resdents in nurang homes
do receive Medicaid; and Medicaid does suffer from severe financia problems. But let us set these
issues asde for amoment, step back from the actud long-term care financing system, and ask: "if the
welfare paradigm is true, what would we logicaly expect the long-term care financing marketplace to
look like?!

The Welfare Paradigm Challenged

If long-term care impoverishes large numbers of Americans and forces them onto welfare, we
would certainly expect seniors and their families...

to worry and plan years in advance about the potentialy catastrophic costs of long-term
care;

to avoid nursng home care as long as possible because of its expense and because of
their preference to Stay at home;

to demand high-quality, low-cost, home and community-based care aternatives that
delay inditutiondization and impoverishment;

to utilize home equity conversion products (such as reverse annuity mortgages) that can
finance home care and postpone liquidation of the family home; and,

to purchase private long-term care insurance that can protect against catastrophic
financid loss caused by home or indtitutional care.

In practice, the oppogite of these expectationsistrue. First, most families do not plan in advance for the
risk of long-term care. That iswhy so many of them end up in crisis with nowhere to turn but to public
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The Conflict of Paradigns 15

assgance. Second, nursing home care is often the first choice for care, not the last resort. That iswhy
S0 many people end up in nurang homes who could be cared for a home more comfortably and for less
cost. Third, the home and community-based care sector of the long-term care marketplace has been
very dow to develop. That iswhy many people have no viable choice besides nursing home
ingtitutiondization when a hedlth criss strikes. Fourth, home equity converson hasfaled as aprivate
sector financia product, despite strong encouragement from the government. That iswhy the single
biggest financid asset of seniors (their home) goes virtudly untapped as a source of financing for quality
long-term care. Finaly, only about 5 percent of seniors have purchased private long-term care
insurance. That iswhy nursing home costs are devastating to most people when they do occur.

The Entitlement Paradigm

Clearly, much of what we would expect rationd economic decison makersto do if the wdfare
paradigm were true Smply does not happen. Instead of torturing the old paradigm to account for these
anomalies, we might consder a different view--cdl it the entitlement paradigm:

In Americatoday, people can ignore the risk of long-term care, avoid the premiums for
private insurance, wait to seeif they ever require forma care and, if necessary, shelter
al their income and assets to qudify (virtudly overnight) for nursng home benefits paid
for by Medicaid.

If the entitlement paradigm istrue, al the puzzles we encountered above disappear. For example,
people do not plan ahead for long-term care, because they can wait until the last minute and receive
publicly financed care. They often go to nuraing homes insteed of home care firgt, despite their
preferences, because Medicaid pays generoudy for nursing home care, but covers very little home care.
Moreover, few people want to take advantage of home equity conversion to finance long-term care or
insurance, because Medicaid exempts the home and al contiguous property regardless of vaue.
Finaly, long-term care insurance is unpopular because most people will not pay for something they can
get from the government for free.

Thus, if the entitlement paradi gm 15 trua |t is easy to understand why most people are digible for
Medicaid even before they enter anursing home™®; why Medicaid nursing home census and costs are
repidly i mcreesng why induced demand makes Mediicaid financing of home care prohibitively
expensive’; and why prlvateflnanang of nurang home careis declining insteed of incressing asa
proportion of total costs”™® Furthermore, if the entitlement paradigm is true, many exciting, new public

'8 In fact, the data show that 72.9 percent of single people, 85.4 percent of married people, and
77.7 percent of al people are digible for Medicaid dready when they enter anursing home. (Frank A.
Sloan and May W. Shayne, "Long-Term Care, Medicaid, and Impoverishment of the Elderly,” The
Milbank Quarterly, Vol. 71, No. 4, 1993, p. 585.)

¥ See Appendix B, "Cogt-Effectiveness of Home and Community-Based Services," for
subgtantiating quotations.

2% 1n 1987, private out-of -pocket expenditures accounted for 49.3 percent of total nursing home
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policy options open up for us. For example, we could save the tax payers alot of money smply by
making Medicaid alittle less desirable and by providing an incentive for people to plan ahead to avoid
public assstance. In other words, the magic bullet we are looking for in this sudy may resde in merging
the two paradigms to gain the benefits of the welfare system without incorporating its negatives while
eliminating the problems of the entitlement paradigm without sacrificing its benefits

Thereisno point, however, in exploring these possibilities unless the entitlement paradigm is
true. Unfortunately, to most people familiar with the long-term care financing system, the entitlement
paradigm is highly improbable. Critics of the entitlement paradigm would cite federd and sate laws that
seem to require impoverishment to qudify for Medicaid. Furthermore, most experts accept the welfare
paradigm uncriticaly. Almost no one serioudy chalengesit. Certainly, no one has ever tried to make
the case that the welfare paradigm is wrong and the entitlement paradigm istrue. That iswhat | will
attempt to do in this report.

The remainder of the report conforms to the following structure. The next chapter enumerates
and corrects the falacies surrounding the welfare paradigm while providing evidence that the entitlement
paradigm is fundamentdly true. Then, the "Discusson” draws gppropriate inferences for public policy.
Next, a chapter entitled "The Senior Financid Security Program” explains how the interests of key long-
term care stakeholders could be satisfied cooperatively and cost-effectively. Finaly, the last chapter
provides a step-by-step plan to improve long-term care access and quality while reducing public
expenditures subgtantidly by thoughtfully merging the two paradigms described above.

cogts nationally ($40.6 billion); Medicaid paid for 43.9 percent. In 1991, private out-of-pocket
expenditures accounted for 43.1 percent; Medicaid paid for 47.4 percent. (Source for 1987 data:
persona communication with Helen Lazenby, Hedlth Expenditure Andyst, Office of the Actuary, Hedth
Care Financing Administration on May 3, 1990; source for 1991 data: Suzanne W. Letsch, et al.,
"Nationa Hedlth Expenditures, 1991," Health Care Financing Review, Vol. 14, No. 2, Winter 1992,
p. 25.)
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A PHALANX OF FALLACIES

| believe that the welfare paradigm iswrong, that it is surrounded by a phaanx of falacies that
shdter it from critica scrutiny, that the entitlement paradigm is demondtratively true, and that these facts
elucidate the path to a very promising solution to the long-term care financing problem.

Webgter defines phdanx as "abody of heavily-armed infantry formed in ranks and files close
and deep, with shiddsjoined and long spears overlapping” and falacy as'"a deceptive, mideading or
fase notion, bdlief, etc...amideading or unsound argument...." This chapter explains, refutes, and
describes the Sgnificance of 11 important falacies that usudly guard the wefare paradigm from
thoughtful andysisand criticiam.

kkhkkhkkkkkhkhkhkhkhkkhkhkhkhkhkkhkkhkhkhkhkkhkkkk,kikkkk*

Fallacy #1: Medicad requiresdl Illinoisans to spend down into poverty before they qualify for
publicly financed nurang home benefits.

Fact #1. Thereisno objective limit on how much income and assets someone can have and il qudify
for Medicaid nurang home bendfitsin Illinois.

Aslong as a Medicaid gpplicant's countable monthly income is less than the cost of anursing
home, he or sheisdigible. To compute countable income, the state subtracts a $30 persond needs
alowance; a dependent spouse and child dlowance; medical bills that Medicaid does not cover; and
hedlth, Medicare supplementa, and long-term care insurance premiums. Given that monthly nurang
homeratesin Illinois average $2,700 and costs deductible from income can be very substantia, nursing
homeresidentsin lllinois can easily have several thousands of dollars of income per month
and gtill qualify for public assistance. Once digible, aMedicad nursng home recipient must
contribute excess, nonexempt income toward the cost of care. But this obligation is computed only
after subtracting additiona exemptions such as afamily maintenance needs alowance, medica
transportation expenses, amounts to maintain a home in the community, and up to $1,816.50 per month
(the federaly dlowed maximum) for a spousa maintenance alowance.

Regarding assets, Medicaid nursing home recipients are technicaly limited by law to a $2,000
disregard. Thisdraconian restriction is very mideading. In addition, recipients may retain a home and
al contiguous property (of unlimited value); persond effects and household goods (on which a $2,000
legal limit is rarely enforced)™; an automobile of any value (for al practical purposes); a prepaid buria
plan or alife insurance policy worth $1,500; additiona assetsin unlimited amountsif they are set aside
for buria spaces and merchandise; interest earned on burid funds and appreciation in the value of buria
invesments;, term life insurance policies of any amount for any beneficiary aslong as they have no cash
surrender value; and severd additional, more esoteric exemptions. In addition to these exempt assets, a

?! Eligibility workersin onelocd officetold me: " We never look at the $2000 limit."
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Medicaid nurang home recipient can legaly trandfer assets up to the federdly dlowed maximum of
$72,660 to a community spouse. Findly, if the community spouse can establish a& afar hearing or
through a court order that even more assets are needed to generate enough interest incometo raise his
or her total monthly income to the monthly maintenance needs alowance (up to $1,816.50 per month),
the additiond assets must dso be exempted. In other words, there is no practica limit on how much
money aMedicaid nursing home recipient and spouse can retain in lllinois as long as the assets are held
in exempt Satus. For example, someone with a home wor th $200,000, plus home fur nishings of
reasonable value, plusa car worth $50,000, plus burial allotmentsworth $10,000, plusaterm
life policy with a $100,000 death benefit, plus $72,660 (or more under court order) to transfer
to a community spouse would qualify routinely for Medicaid nursing home benefitsin Illinois.
Of course, we have not even aluded yet to sophisticated asset transfers and trust Strategies that permit
even wedthy people to qualify for Medicaid.

Finding #1: Medicad nursng home digibility is very generousin Illinois. Generous digibility isnot a
problem if the State retains other methods--such as divedtiture controls, liens, and estate recoveries--to
assure that paying privately for long-term care is preferable for mogt citizens to relying on Medicaid.
The dternative of requiring catastrophic soenddown as a condition of digibility is neither humane,
adminigratively feasible, nor politicaly attractive. This report will offer numerous recommendeations on
how to finance the cost of liberal Medicaid long-term care digibility sandards by providing strong
incentives for the public to avoid Medicaid digibility unless, and until, it is absolutely necessary.

kkhkkhkkkkkhkhkhkhkhkkhkhkhkhkhkhhkkhkhkhkhkkhkkkk,kkkkk*

Fallacy #2: Medicad digihility rules are so complicated that most people spend down their life's
savings long before they learn about ways to protect assets.

Fact #2. Information on how to qualify for Medicaid long-term care benefits without spending down
privady is universaly available throughout I1linois and dmost impossible to miss.

Headquarters and field office Medicad digibility experts listed numerous sources of informetion,
counsdling, and advice on how to quaify for benefits. For example: Area Agencies on Aging, the
Department on Aging, socid service agencies, community groups that work with the elderly, senior
advocates, medical doctors, hospital discharge planners, nursing homes and word of mouth through
friends, family, and the media. One unlikely example isthe Senior Hedlth Insurance Program (SHIP),
which primarily educates seniors on private insurance dternatives, but warnsin its newdetter: " Rule of
thumb: When transferring assets greater than $100,000, be sure to wait 36 months before
applying for Medicaid.” >

? Nursing homes often provide advice on and assistance with Medicaid qualification, because they
seek arddively stable and reliable funding source. A Medicaid resdent, for whom payment may be
too late and too little, is better than a private resdent who does not pay at dl. Nursing homes
complained hitterly thet they are often left holding the bill when Medicaid digibility is delayed or denied.

% llinois Department of Insurance, Senior Health Insurance Program, "New Medicaid Laws"
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Publicly financed lega services agencies routingly provide information on Medicaid digibility.
For example: Land of Lincoln Lega Assistance Foundation, Inc. publishes a brochure entitled "When
One Spouse Enters a Nursing Home:  1llinois Medicaid Income and Asset Rulesfor Couples” This
publication lists exempt assets, describes spousa impoverishment protections, and explains exempt
asst trandfers. It concludes: " If you need specific advice about a Medicaid problem you are
having, you may seek freelegal assistance at Land of Lincoln Legal Assistance Foundation,
Inc."

Private legdl advice on how to qudify for publicly financed long-term care benefits without
gpending down is aso becoming more and more readily availablein lllinois. Medicaid etate planning
specidists devise daborate plans to restructure their clients income and assets to make them quickly
eligible for public benefits. The legd feesthey charge for this service are often less than the cost of one
month in a private nursing home® The Nationd Academy of Elder Law Attorneys (NAELA), which is
the professiond association of Medicaid estate planning attorneys, recently chartered a chapter of the
organization in lllinois. One of the new chapter's officers digtributes an advertising flyer for his practice
that promises advice on: " Medicaid - qualifying your self, your spouse, a parent or friend for
long-term car e benefits, including assstance with M edicaid application forms and
representation at Medicaid appeal hearings." Another NAELA attorney in lllinois advertised in a
seniors newspaper: "Elder law is protecting your assets from catastrophic medica & nursing home
costs...Medicaid planning & implementation.”” Ads such as these are commonplace. Many
respondents reported that continuing legal education seminars on Medicaid estate planning are dso
readily available to help new practitioners learn the field. One prominent workbook for such seminars
advises " The objectivein Medicaid digibility planning isto make asset transfersand
digpositionsto protect assets from dissipation on expendituresthat may otherwise be met by
Medicaid." *® The practice of intentionally planning to qualify for welfare is obviously growing very
rgpidly in lllinois. Infarness, eder law atorneys provide many vauable servicesfor ederly clients
besides Medicaid estate planning. Most Medicaid planners agree that inequities in public policy, which
alow savvy seniors to save ther estates while sometimes crushing the unwary, should be corrected.

State Welfare Agency Gives Medicaid Planning Advice

Portrait of SHIP, Winter 1993-#2, p. 2
?* See Appendix B, "Elder Law Issues’ for an example of Medicaid estate planning fees,
 Senior Citizens News & Views April 1994, p. 17.

2" Janna Dutton, "lllinois Medical Assistance for Nursing Home Care" chapter in 1llinois Institute
of Continuing Legal Education Handbook, Advising the Elderly Client, Chicago, lllinais, to be
published in 1994. This book describes numerous sophigticated techniques to quaify for Medicaid
without spending down. It isaso an excdlent introduction to Medicaid nurang home digibility laws and
regulationsin lllinois
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Probably the chegpest and most reliable way to get advice on qudifying for Medicaid long-term
care bendfitsis to contact aloca office of the lllinois Department of Public Aid. Headquarters digibility
policy staff; fidd office adminigtrators, intake workers, and digibility specidists; and nursing home
owners and operators told me repeatedly that Medicaid applicants, their families, and their attorneys
seek advice congantly--from dl levels of the state agency--on Medicaid rules and waysto get around
them. Officid departmenta policy isto give only the facts and not to speculate on how individua cases
might quaify by creetive interpretation of the rules. In practice, however, field saff acknowledged to
me that the " aver age casewor ker would routinely tell [M edicaid applicants] how to get rid of
assets. Aslong asthe applicant getsrid of the assets, the caseiseasier to handlefor the
worker, because [we] do not have to set up a spenddown program.” The processis
graightforward. Firg, the worker explains the exemptions and exclusions cited above:  the generous
income allowances, the $2,000 asset disregard, the automobile exemption, and so on. These conditions
aone render most gpplicants digible, but not dl: " They often say: "Mom has $10,000 left in the
bank." My first question is. how do you plan to bury her?" So the worker proceeds to explain
the burid-related exemptions in more detail. Frequently, a representative of an applicant (usualy an
adult child) will indicate that the infirmed parent cannot possibly return home. As soon asthe digibility
worker explains that "intent to return” is a prerequidite for the homestead exemption, however, the
applicant's representative does an about face: "of course Mom intends to return home." One worker
sad: " That iswhereyou will find us[prompting]: 'lIt ishomestead, isn't it? You wanted meto
betruthful, right?" In other words, it becomes awaste of time to explain the legd requirements;
workers might just as well encourage people a the beginning of the digibility interview to make the most
advantageous claims, regardless of their literal truth. With group care casdloads averaging 550
complicated cases per worker, time pressure is enormous, o staff often "skip to the chase" and
approve the case if they know that the ultimate outcome will be the same, anyway. Sometimes, the
public's demand for advice on Medicaid planning is so intense they don't even wait to come into the
wefare office "1 don't identify myself asa public aid worker, but only as a state worker. Once
someone finds out where | work, they all have an aunt or a parent or someone who needsto
qualify for Medicaid, and they insist on asking questions about how to get on."

The sources of information on Medicaid digibility criteria and methods to circumvent them are
0 widdy avalablein Illinois today that one locd office administrator concluded: " by the time they
comein here, they have everything [necessary to qualify for Medicaid benefits] done."

Finding #2: No one should fault elder law attorneys or state digibility workers for explaining how the
Medicaid program works. That istheir job. Attorneys are responsible to get their individua clients
everything they are entitled to under the law. Medicaid digibility workers are required to explain
Medicad rules and to help families gpply the rulesto their individud circumstances. Nether the lavyers
nor the workers are respongible for establishing public policy. If the public palicy, i.e. dmost universal
de facto access to Medicaid-financed long-term care benefits, is not what Congress, the state
legidature, and the Governor intended, then it is the responsbility of these dected officids to changeit.
The bar and state workers will follow their lead. This report will provide many recommendations on
how to target Medicaid long-term care benefits to the genuinely needy while diverting prosperous
people toward viable private financing dternatives long before they face a caregiving crisis.
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Fallacy #3: No one can qudify for Medicaid nursng home benefitsin llinois without first satisfying
grict and objective digibility criteria established by Congress and the state legidature and enforced by
the Department of Public Aid and the courts.

Fact #3. Although Medicaid law and adminigrative rules gppear drict and inflexible in published form,
they are in truth extraordinarily eastic as applied. When they will not bend, they often bresk without
consequences for the violators.

For this study, | interviewed Medicaid digibility caseworkersin an urban office (Nursng Home
Servicesin Chicago), a suburban office (Sangamon County) and arurd office (Franklin County).
Casaworkers told me "anybody can gpply for anybody who is familiar with ther financia
circumgtances.” In the Chicago office, a” majority of applications are by mail....No one hasto
comein, look you in the eye, and say who haswhat." Good faith efforts are made to interview
clientsin the nurang home, but thisis often infeasble, as two-thirds of nurang home resdents are
cognitively impaired.”” Thus, financial information workers must rely on to determine digihility is often
highly undependable.

The digibility criteria casaworkers must gpply are often just asindeterminate. Workerstold me
the sngle biggest hole in lllinois Medicaid digibility screen isthe policy on "exempt trandfers” When a
Medicaid recipient or gpplicant has transferred assets for less than fair market vaue for the purpose of
quaifying for assstance, the state can deny digibility during a pendty period--the duration of whichis
gpecified in federd law. We will have more to say on thisrule later. For now, | only want to explain
why it rarely sandsin the way of Medicaid digibility in Illinois. According to the lllinois Auditor
Generd: "InFiscd Years 1991 and 1992, 35 of an estimated 42,000 applications for long-term care
wereinitialy denied due to improper property transfers'®® Yet, taff in the rurd digibility office told me
10 percent of their cases involved asset transfers or planning; the suburban office said 50 percent; and
Chicago indicated 75 percent.

Why are there S0 many transfers and so few pendties? A transfer is exempt from pendty if it
meets any one of these five criteria (1) the transfer occurred more than 30 months before the Medicaid
application; (2) the client received or "intended to receive’ fair market vaue; (3) the transfer was made
to aspouse or other exempt relative under federd law; (4) denid of digibility would creste an undue
hardship; or (5) the transfer was done for some other reason than to qudify for Medicaid. These
exemptions are contained in sate digibility rules; they reflect federa law; and they seem very

2" "For every 1,000 nursing home residents, 674 [67.4 percent] had at least one cognitive disability."
(JF. Van Nostrand, S.E. Furner, and R. Suzman, editors, Health Data on Older Americans. United
Sates, 1992, Nationd Center for Hedth Statidtics, Vitd Hedth Stat 3(27), 1993, p. 4.)

% gate of lllinois, Office of the Auditor Generd, Program Audit: Enforcement of Property
Transfer Laws Springfidd, Illinois, May 1993, p. iv.
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gopropriate and clear-cut. Workers are trained on them and urged to "use judgment” in applying them.
But, hereis what the workers have to say about interpreting and enforcing transfer of assets redtrictions:

"Wenever had toworry about it because every transfer was alr eady exempt:
no knowledge, undue hardship, or they did not do it to qualify for assistance....|
don't even investigate if they just claim in writing that therecipient didn't know
or that thetransfer was not doneto qualify for Medicaid....\When we find out
about atrandfer that isgoing to be a hardship on the client, we just kind of turn
ablind eye....They call and say they have $150,000--we tell them the policy,
then they come back and the assets are gone.”

Workers told me about transfers that were agpproved as exempt because the "client wanted to pay
$7,000 for her granddaughter's wedding," or "Grandmawanted to pay $20,000 for my education,” or
the client "wanted the children to have [$130,610 plus a housg] as gifts."" Other cases gained exemption
of $25,000 to $50,000 transfers on the grounds that “they promised it to meyearsago,” "l just left [the
money] therein her account so mother could draw interest,” "1 loaned her the money, now sheis
repaying me," "'l took care of her." Even headquarters staff acknowledged they "would alow receipts
for 20 years of taking Mom to the beauty parlor” as a legitimate reason for an exempt transfer to pay
back adutiful child. Onelocd office adminigtrator said: "1 cannot think of atimethat we have
found someone indligible because of an improper transfer." When | summarized that the system
sounds like a seve that dlows virtudly anyone who knows what to say to qudify, aroom full of
Medicad digibility specidists wholeheartedly concurred: "Thet istrue. It redly istrue.”

AretheLoopholes|Intentional?

Why istransfer of assets policy so loose? Workers believe the flexibility isintentiond. By
keeping the rules dadtic, people who complain loudly or have strong political connections or get good
legd advice can be accommodated easly. If they get what they want, they do not cause trouble.
Others, who accept the rules at face value, do not cause trouble either. They pay the price, however,
for their good intentions by spending down to a much gricter sandard. For example: onelocd office
respondent told me: " Aslong asyou get to a politician, and if you are squeaky enough, you can
get satisfaction.” Another said the system "isalot Stricter for people without atorneys than with.
The attorneys know the loopholes. They know the way through the maze." When | asked about
sophigticated Medicaid estate planning techniques such as trusts or limited partnerships popular in other
dates, Illinois workers responded: "We don't need those [complicated techniques] to hide this stuff,
because [digihility] is so fredly given anyway....There are SO many |loopholes, we have our hands
practicaly tied."

Nor do digibility workersin Illinois fed they will be backed up by headquarters policy and legd
daff if they take atough sand. These quotes from three different offices indicate their fedings: "I can
tell you as a casaworker that | fed intimidated if | cal or write to policy....Policy will not make a
decision on whether atransfer is appropriate. We have been advised by other people who have tried to
take casesto litigation that policy will not back you. We don't have enough teeth in the policy to hang
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on....Thereis nobody on the front linesto help us. We don't have accessto legd assistance to back us
up." In summary, one very frudtrated field office manager told me: " We feel we areleft out
swinging in the breeze. Wetry tofollow theletter of thelaw, but when someone squeaks a
little, they can make uslook stupid by challenging our decision. Pretty soon we don't even
guestion those cases. That isone of thereasonsthe long-term care system isin a shambles.
There are so many special interests. We cannot kowtow to everyoneand carry on.” (In
farness, headquarters staff believe they provide "pretty good legal support to answer questions for the
fidd." But they are up againg ambiguous laws and regulations that change congtantly, strong client
advocacy groups, politica pressures, low staffing, and severe time congraints.)

Financial Abuse of the Elderly

One unfortunate Sde effect of the fidd's inability to enforce Strict asset trandfer rulesis that the
system often inadvertently encourages financiad abuse of the ederly. Onelocd office told me that some
level of ingppropriate and sometimesillegal misgppropriation of a senior's assets occurs in 50 percent to
70 percent of dl Medicaid nursing home cases. Often, the easy way out of such Stuaionsisto excuse
the matter as a"hardship” case and drop it. Workers cited numerous cases to me where adult children
had taken their parents money or homesin the process of qualifying the eldersfor Medicaid. A typica
example is a case in which adaughter applied for her mother. Field staff told the daughter she could not
transfer the mother's home into her own name, and that the mother's nonexempt income would have to
be applied toward the cost of her care. The daughter took the house and keeps the income with
impunity. To deny digibility would be an undue hardship for the mother who is ably represented by a
client advocate. The state could sue the daughter, but deems this option not to be cost-effective. The
nursing home is stuck with trying to collect from the daughter because Medicaid deducts the mother's
income from its payment to the home, whether the nursng home receives the money or not. Clearly,
loose digihility rules and active client advocacy in the absence of effective enforcement is an open
invitation to fraud and abuse.

Finding #3. During this sudy, | made the following statement dozens of times to many groups,
including Medicaid digibility specidigs "There isamos no one paying privady for nurang home care
in lllinoiswho cannot be on Medicaid in thirty days™" Only one person challenged this comment, and he
demurred as soon as | explained the exemptions, exclusions, ambiguities, dadticities, and loopholesin
thelaw and palicy. Edtate planning attorneys cal estate taxes "voluntary,” because they are 0 easy to
avoid. For the same reason, private nursing home cogtsin lllinois are dso voluntary. Unfortunately, old
people are vulnerable to chronic illnesses, and long-term care is expensive. Aslong as people can
ignore such risks and il get the care they need from a publicly financed program, they will be tempted
to do so. And their heirswill be tempted to help them--legdly and illegdly. Thisreport's
recommendations will offer many effective methods to tighten Medicaid long-term care digibility criteria
and discourage financia abuse of the ederly--without denying assistance to the genuinely needy and
qualified.
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Fallacy #4: Although it istrue that Illinois citizens are alowed to retain some assets and possessons
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and dill quaify for Medicaid nurang home benefits, this does not add up to very much in terms of the
date's Medicaid nursng home budget.

Fact #4. The cot to the state of exempting just three kinds of basic assets (the home, prepaid burid
plans, and persond beongings) is aggering. Although these exemptions are popular and judtified in
some measure, state spending to support them must be balanced againgt the contingency costs of being
unable to save the tax payers money or dlocate it to other priorities.

More than 77 percent of American seniors own their homes; of these, 83 percent own them

free and clear of mortgage debt. Median home vaue is $70,418 nationdly. The mean vdueis
$95,175. Tota home equity held by the elderly in America today exceeds $1.5 trillion.”® In the six-
county metropolitan area surrounding Chicago, 72 percent of people over age 65 own their own homes.
Only 23 g)ercent of them are gill making mortgage payments. The median vadue of their homesis
$99,000.* By thetime Illinois seniors end up in nursing homes on Medicaid, however, state staff
estimate that only 10 or 15 percent of them retain homes™® This estimate comports with data published
by the Generd Accounting Office on senior home ownership, which ranged from 9 percent in
Pennsylvaniato 21 percent in Wisconsin and averaged 14 percent for the eight states GAO studied.®

What happens to the homes of approximately 60 percent of al American seniors between the
time that they are occupying them as hedthy, productive citizens and the time when they end up ina
nursng home on Medicaid? No one knows for sure, but many writers assume or speculate that the
answer is widespread catastrophic spenddown of home equity for long-term care. There is no evidence
to support this hypothesis, however. In fact, recent studies suggest just the opposite® Another
possihility isthat families effectuate atransfer of home ownership from senior to heir in anticipation of or
in response to impending disability and the need for long-term care. Very little hard data supports this
theory ather, but the literature is full of anecdotal evidence. Casaeworkersinterviewed for this sudy
confirmed that the practice is commonplace® We cannot resolve this debate here, but we can offer

?® Persond communication with Bruce Jacobs, Director, Public Policy Analysis Program, University
of Rochester, Rochester, New Y ork on February 7, 1994. His source: American Housing Survey
for the United States in 1991, Bureau of the Census.

% Dan Stolze, "Research Data on the Elderly,” presentation to the Illinois Governor's Long Term
Care Committee by the Metro Chicago Information Center on May 10, 1993.

%! Higibility staff at the Nursing Home Services office in Chicago made this estimate

% Genera Accounting Office, Recoveries from Nursing Home Residents Estates Could Offset
Program Costs GAO/HRD-89-56, March 1989, p. 20.

¥ Over the past few years, alarge number of spenddown studies have shown that only 15 percent
to 25 percent of Medicaid nursang home recipients converted from private pay instead of the 50 percent
to 75 percent formally believed. Severd of these spenddown studies are listed in the bibliography.

¥ My publications on this topic are cited in the bibliography. One of these (The Florida Fulcrum:
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these estimates for congderation: if only 10 percent of Illinois 55,000 Medicaid nurang home
recipients own homes worth an average of $50,000 each, then the state has used public fundsto
exempt $275,000,000 worth of home equity from long-term care liability. 1f, however, three-fourths
of the caseload once owned real property (mostly free and clear), but divested it in
anticipation of potential long-term car e costs, then the cost of private liabilities assumed by
Medicaid is closer to $2 billion. The actua number is undoubtedly somewhere between these two
esimates. Of course, assats transferred to quaify for assistance are not vulnerable to recoupment
through the lien and estate recovery program.

Burial Exemptions

Buria plans are another exempt resource that is easily overlooked but costs the state lots of
money. If an goplicant for Medicaid long-term care services has too many nonexempt assets to qudify,
but has not made arrangements for funera cogts, digibility workerstold me: "We advisethem to go
take care of that." Medicaid rules exempt a prepaid burid plan worth $1,500 or less, plusasingle
premium annuity life insurance policy for buria services or merchandise of any vaue (e.g., Forethought
Plans); plus buria spaces of any vaue for the recipient, the recipient's spouse, and the recipient's
immediate family; plus burid merchandise of any vaue including headstones, vaullts, coffins, and the
expense of opening and closng the grave ste. How many Medicaid nursing home recipients teke
advantage of this exemption? Headquarters eigibility staff estimated 10 percent, a an average cost of
$5,500, but acknowledged the actud incidence may be higher. The field gpproves burid exemptions
that heedquarters rardly sees. Franklin County staff told me 25 percent of recipients use this exemption
at an average cost of $4,250; Sangamon County said 55 percent and $5,000; and Nursing Home
Services estimated 75 percent and $5,500.

While no one begrudges Medicaid recipients a decent burid, it behooves public policy makers
to consider the tradeoffs. If half of Illinois 55,000 M edicaid nursing home recipients have set
aside an average of $5,000 each for burial arrangementsinstead of spending that money for
long-term care, the cost to the state in additional M edicaid expendituresis $137,500,000. In
1993, Illinais paid for only 1300 burids of Medicaid nursng home recipients in Cook County--out of a
casdload of 27,000. If one-third of the caseload can be expected to die each year, this suggests the
mgority of burias are pre-funded by exempt resources. When the state pays directly, the maximum
dlowed is only $945, but when the burid is prepaid by recipient exemption, the cost is more than five
times as much. For this sudy, we contacted five funeral homes throughout the state of Illinois and found
that a decent disposa of remainsincluding a service can be arranged dmost anywhere for hdf of the
cost of the average Medicaid exemption. We aso learned that funera homes sometimes advertise their

A Cost-Saving Strategy to Pay for Long-Term Care, LTC, Incorporated, Sesttle, Washington,
1994) contains a comprehengve bibliography of the literature on Medicaid estate planning and transfer
of assts.
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sarvices as aMedicad digibility planning technique and that the funerd association lobbies annudly to
increase burid exemption limits. Under the circumstances, no one could expect them to do otherwise;
de facto public financing of moderately expensive funerasis lucrative to their industry.  The fundamental
public policy question at stake, however, is whether state resources are adequate to provide critical
sarvicesto the truly dedtitute, to meet other vital state financing respongbilities, and to indemnify hers
againg the cost of burying their parents aswell. If not, the relaively generous burid exemption isone
place to look for savings.

Per sonal Property Exemptions

Findly, digibility staff & Nurang Home Servicesin Chicago told me: "About 75 percent of
geriaric casesinvolve some form of asset planning. Y ou must understand that with the elderly, most of
them have something....Everything Mom and Dad had, the children fed they are entitled to take."

Often, household furnishings and persond belongings have subgtantid value. Although the exemption
for such assetsis technicaly limited to $2,000, that limit is rarely gpplied because the vaue of such
goods isamost never determined. Even Illinois estate recovery program does not recover hard assets.
Y et Medicaid estate planners routingly encourage people to purchase exempt assets to qualify for
Medicaid: "If the person is married, household goods, a car and persond effects are protected without
regard to their value!....For example, orientd rugs or paintings that appreciate in value may be
worthwhile investments that add beauty and hide assets a the same time....Here's another loophole that
anursng-home resdent may want to consider. He or she could buy a brand-new--and expensive--ring
right before going into anurang home. After dl, the law doesn't limit this exclusion to rings purchased at
the time of awedding or engagement.”™ This issue presents a quandary--no one wants to force seniors
to sl their belongings to pay for long-term care, but if ones worldly possessions are not &t risk, why
would one save or plan ahead to be able to pay for long-term care? We cannot remove dl the
incentives people have to behave responsibly and then lament the fiscal consequences when they do not.

If two-thirdsof Illinois 55,000 M edicaid nursing home recipients once possessed an aver age
of $4,000 worth of personal property that isexempted at eigibility and excluded from estate
recovery, then Medicaid expenditures are $146,520,000 higher than they would otherwise
haveto be.

Finding #4: Generous asset exemptions for Medicaid digibility are very popular paliticaly until the
program's funding runs out or something dse that is even more desirable becomes unaffordable. As
Medicaid consumes an ever increasing proportion of the state budget and the share available for
education and other important state services declines, the critical mass for publicly financed nursing
home expenditures looms closer and closer. |If the goal isto persuade more and more people to plan
ahead s0 that they can pay for their own long-term care and not rely on Medicaid, then alowing people
to shdlter unlimited home equity, substantid funerd costs, and indeterminate amounts of persond
belongings is not the best message to send.  This report recommends severd ways to retain generous
asset exemptions without discouraging long-term care planning and private financing.

% Armond D. Budish, Avoiding the Medicaid Trap: How to Beat the Catastrophic Costs of
Nursing-Home Care, Henry Holt, New Y ork, 1989, p. 39.
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Fallacy #5: Congress and President Clinton closed the loopholesin Medicaid nursing home digibility
last year with the Omnibus Budget Reconciliation Act of 1993 (OBRA '93).

Fact #5. OBRA '93 was not a cure-dl, but it gave states some of the tools they needed to develop
effective asset control methodologies. Unfortunately, like other tools, the authoritiesin OBRA '93 are
usaless unless they are applied.

The Omnibus Budget Reconciliation Act of 1993* closed some digihility loopholes and
required states to pursue recovery from recipients estates. Specifically, OBRA '93 extended the
transfer of assets look-back period from 30 to 36 months (60 months for trusts), diminated the 2.5-
year cap on indigibility pendties for uncompensated asset transfers, ended multiple or pyramid
divestment (which lllinois formerly adlowed), plugged the joint account divegtiture loophole (which
[llinois never permitted anyway), condricted the use of certain trusts to quaify for Medicaid nurang
home benefits, and extended the divestiture pendty to transfers of income (as well as assets) and to
noningtitutiondized recipients. OBRA '93 not only required al Medicaid programs to pursue estate
recoveries but aso empowered states to define "estate” more broadly than before to encompass assets
such aslife edtates, joint tenancies, and living trusts that previoudy evaded recovery. On the other hand,
the law set no standards regarding estate recovery, and left states wide latitude in how aggressively they
could pursue this new revenue source. Furthermore, OBRA '93 left numerous igibility loopholes open
and created severd new onesthat Medicaid estate planners around the country are actively

promulgating.

| have written e sewhere about sophigticated Medicaid etate planning techniques that survived
OBRA '93 or have been devised since the law's enactment. Some of these techniques are not relevant
yet to Illinois, because much smpler methods gtill suffice here to divest or shelter any estate. Therefore,
| will only summarize the new methods below in afootnote® As lllinois moves to establish tighter asset

% President Clinton signed OBRA '93 on August 10, 1993. Most of its provisions became effective
by October 1, 1993. To keep their Medicaid state plansin compliance, states have until one calendar
quarter after the next sesson of their legidatures to implement necessary statutory changes.

74

3 "How can Medicaid planners work around the seemingly severe restrictions of OBRA '93? First, they intend to take full advantage of Medicaid
planning techniques that were left untouched by the new rules. These include but are not limited to unrestricted asset transfers three years in advance of
application; giving away half the assets or arranging automatic monthly withdrawals and transfers in order to reduce any penalty period by half; purchase of
exempt assets such as homes, cars or costly, pre-paid funeral arrangements; giving away an expensive but exempt car, replacing it with another and
repeating the process until all countable assets are depleted; paying adult children for their help pursuant to a formal 'purchase of services' agreement; gifting
or entrusting assets to the community spouse or a minor or disabled child; petitioning for increased resource allowances (sometimes $150,000 or more)
without risk of denial; counseling a responsible spouse to refuse to support a dependent spouse and openly defying the state to sue; using divorce to sever
marital responsibility altogether; and transferring exempt assets (other than the home) with impunity to avoid estate recovery.

"Second, Medicaid planners are devising some ingenious new strategies to work around OBRA '93. These include charitable remainder trusts;
family limited partnerships that divert assets into unavailable, and hence exempt, status; purchasing an interest in a third party's (such as an adult child's)
home thereby rendering otherwise countable assets unavailable and unlienable; returning transferred assets to the transferor in order to erase the eligibility
penalty (as expressly permitted by OBRA '93) and then converting the assets into exempt or unavailable property; taking maximum advantage of new
guidelines on hardship waivers that are expected to be much more lenient than in the past; using the new trusts authorized by OBRA '93 for disabled
persons under age 65 and/or managed by a non-profit association as part of a trust pool; working around income caps by negotiating with nursing homes,
moving clients to lower levels of care, or exporting infirmed seniors to medically needy states; and carving up real estate interests into non-probate property
to avoid estate recovery."
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controlsin the future, however, the state may find that the Medicaid estate planning bar becomes much
more cresative and sophisticated in the techniques it uses to circumvent the rules. At that time, these
footnoted observations may be more relevant.

Tothecredit of the lllinois Department of Public Aid, the agency has made steady
progress toward implementing the new OBRA '93 authorities. For example, the state took
timely action to seek state statutory changesrequired by OBRA '93. The necessary
legidation passed July 14, 1994. State staff have also begun the required four-month
adminigtrativerule processto implement the changes. Plans have been madeto digtribute
new rulesand to train field staff on new policies as soon as possible. The bottom line, however,
isthat fully one year after the passage of OBRA '93, fidd staff till use a 30-month instead of a 36-
month lookback period; the maximum transfer of assets pendty remains 30 months, instead of
"unlimited” as prescribed by the new law; and multiple divesment and trust policy has yet to change.
Most debilitating and discouraging of dl is that the department's attempt to broaden the definition of
"edtate’ as permitted by OBRA '93 was dricken from the state authorizing legidation just before the
legidation passed. Without this new definition, anyone with the savvy to obtain good legal advice can
evade lllinois estate recovery program.

Why Implementation of OBRA '93 Was Delayed

The main reason for 1llinois dday inimplementing OBRA '93 authorities is that former Sate law
dtipulated each federd requirement in detail. Therefore, each detail had to be changed in State statute
when the federd law changed. State staff informed me that they drafted the new state legidation to
implement federd requirementsin genera. Now, when federd rules change, sate legidation will
automaticaly remainin compliance. Thisis an excdlent goproach unless and until federa law changesin
such away that the state would prefer to delay implementation.

In addition to evauating Illinois implementation of OBRA '93, this study aso examined the
date's progress in carrying out related recommendations made t;y the state Auditor Generd (AG)* and
by the Task Force on Long-Term Care Eligihility Asset Policy.> Some of the recommendations made
by those groups were superseded or became moot upon passage of OBRA '93. Furthermore, much of
this report isrelevant generdly and specifically to issues addressed in the AG's and the Task Force's
dudies. Neverthdess, afew comments are gppropriate here. Eligibility policy staff made a good faith
effort to comply with both studies. Many recommendations have been fully implemented, such as
deleting the exemption for non-consensual asset transfers, placing the burden of proof concerning asset

Citation for Footnote 37: Stephen A. Moses, The Florida Fulcrum: A Cost-Saving Strategy to Pay
for Long-Term Care, LTC, Incorporated, Seattle, Washington, 1994, pps. 57-58.

¥ State of Illinois, Office of the Auditor General, Program Audit: Enforcement of Property
Transfer Laws Springfidd, Illinois, May 1993.

* 1llinois Department of Public Aid, Final Report: Task Force on Long-Term Care Eligibility
Asset Policy, Springfield, Illinois, September 1993.
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transfers on gpplicants instead of the department, adding questions on property and transfers to
eligibility redetermination forms, and providing training on asset and transfer policy. Other important
recommendations, however, were dropped. For example: the state has not pursued federd waivers on
look-back periods, burid policies or spousd assets; nothing has been done to obtain additiond financia
datements, tax returns, and nurang home gpplications a digibility determination; nor were the
recommendations implemented to improve the unearned income maich through the Internal Revenue
Sarvice. (Infact, fidd staff told me that they no longer receive this extremely vauable information at dl).

Finding #5: | bdieve that departmenta digibility policy saff deserve alot of credit for the progress
they have made in implementing OBRA '93 and in responding to earlier sudies and recommendetions.
But, as this study makes eminently clear, measures taken so far have not been sufficient to resolve the
serious underlying problems. The Department of Public Aid needsto redouble its efforts to control
eigibility bracket creep, to stanch the hemorrhage in exempt asset transfers, and to resolve other
problems too numerous and complicated to explain here. The way to art isby listening to field staff on
whom the problems weigh most heavily. Asoneloca caseworker told me " Thisisthefirst timel
have ever been asked these questions. How would anybody know the problemsexist? We
arenever asked about these things. Too many peoplein central office have never worked in
alocal office. Thisreport's recommendations will offer severa suggestions on how to relieve the
burden of nurang home digibility on fied saff and engage them more beneficidly in the process of
policy development, interpretation, and implementation.

kkhkhkkkhkkhkkhkkhhkkhkkhkhhkkhkkhkhkhkkhkhkkhkkhhkhkkikhkkkkkkikk*%x

Fallacy #6. Medicaid nursng home financing entails such poor access to and qudlity of care that no
one would intentiondly plan to rely on Medicad.

Fact #6. Although opinions on the subject differ widdy, a strong case can be made that generous
Medicaid nursng home reimbursement ratesin Illinois have historically assured good access to high
quality care for Medicaid recipients.

The gerontologicd literature isfull of references to dleged deficienciesin the access to, quality
of, and reimbursement for Medicaid nursing home benefits. Appendix C contains anumber of
examples. If these dlegations are true, and if Smilar conditions exigt in Illinois, then one would not
expect rationd Illinoisans who are able to pay privately for long-term care or insurance to plan
ddiberady to quaify for Medicaid. On the other hand, if Medicaid in Illinois pays for easy accessto
equa care, then the last remaining obstacle to potentialy universa Medicaid estate planning disappears.
Why would anyone pay privately for nurang home care if the same care (and possibly even better care
according to some providers) is available without spending down by taking advantage of the
exemptions, techniques, and readily available legd advice described above?

Based on the extensive interviews conducted for this study, the preponderance of opinion
among the expertsis that nurang home access and qudity in lllinois is somewheat lower for Medicaid
recipients than for private payors. Some providers acknowledged this problem openly, dthough it isan
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extremdy ddlicate subject for them, and dl indsted that they make every effort to treat each resdent the
same regardless of payment source. Most senior advocates and state staff agreed, however, that
Medicad recipients, especidly heavy care patients, have a somewhat more difficult time finding abed in
the most desirable nursing homes. They aso cited examples of Medicaid discrimination, such as private
pay preferences or inferior Medicaid wings. According to an elder law attorney: "If you areina
Medicad facility and lose your dentures, look out; if you have durable medica equipment and it bresks,
you're going to bewithout.” A gaff attorney for the lllinois Citizens for Better Care gave me a soon-to-
be-published, book-length report that is a damning indictment of quality of carein Illinois nurang
homes® Her dataindicated a disproportionate incidence of violations in more heavily Medicaid-
financed facilities. The state's Long-Term Care Ombudsman told me "things are getting worse insteed
of better with no 10C program [Inspection of Care], no QUIP [Quadlity Incentive Program|, and delays
in payments, the rate freeze, and the assessment [bed tax] program.” Findly, recently published nationa
dataindicate that average survey rates of "important” deficiencies for long-term care facilitiesin lllinois
have increased from 3.5in 1992 to 4.0 in 1994, whereas the nationd average has declined from 3.7 to
3.0 during the same period.*

High-Quality Medicaid Nursng Home Carein lllinois

On the other Sde of the argument, the Illinois Council on Long Term Care made an impassioned
and persuasive case that Medicaid nursing home carein lllinoisis equa to or better than care provided
to private payors. | cannot improve on the Council's argument, so here it isin their own words:

...the Public Health and Department on Aging survey data demondrates that thereisno
less qudlity in high Medicaid homes than in the homes which maintain low Medicad
census through discriminatory admission practices. In fact, Public Aid's extensve
survey data clearly indicates that Medicaid clients receive higher qudity care, more
services, and have better outcomes in homes with more than 80% Medicaid population
than in homes with less than 20% Medicaid... The highest percentage of five and Sx star
Quip [Qudity Insurance Program] facilities (39.1%) are those facilities with a Public Aid
population grester than 80%; the lowest percentage of five and six star Quip facilities
(9.4%) are those facilities with a Public Aid population lower than 20%. On the other
hand, only 5.8% of high Medicaid homes had no stars, as opposed to 64.6% of those
homes with less than 20% Medicaid population...Based on the Department's Inspection
of Caredata. agrester percentage of Medicaid clientsin high Medicaid homes
(39.9%) receive restorative services than those in low Medicaid homes (18.8%); a
greater percentage of Medicaid dlientsin high Medicaid homes (35.1%) receive
rehabilitation service than those in low Medicaid homes (9.7%); a greater percentage of
Medicad clientsin high Medicaid homes (55.5%) functionaly improve than those in low

“ Wendy Méltzer, The Status of Nursing Home Regulation in Illinois, Illinois Citizens for Better
Care, Chicago, Illinois, 1994.

" Hedlth Data Associates, Inc., Nursing Home Yearbook: 1994, Tacoma, Washington, 1994,
pps. D-1to D-3.
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Medicaid homes (30.3%); a greater percentage of pressure sore prevention programs
are provided to resdents in high Medicaid homes (27.9%) than those in low Medicaid
homes (2.3%). Consequently, a sgnificantly lower percentage of Medicaid clients have
pressure sores in high Medicaid homes (4.3%) than in low Medicaid homes (7.2%); a
greater percentage of clientsin high Medicaid homes (30%) receive bowe and bladder
retraining programs than those in low Medicaid homes (1%). Concurrently alower
percentage of catheterizations take place in high Medicaid homes (9.4%) than in low
Medicaid homes (13.2%), and Medicaid resdentsin high Medicaid homes are less
likely to be incontinent (34%) than Medicaid resdentsin low Medicaid homes (58%); a
ggnificantly higher percentage of psychosocia programs are provided to residentsin
high Medicaid homes (81.0%) than in low Medicaid homes (21.5%); a higher
percentage of residents in high Medicaid homes (25.2%) receive preventative hedth
and fitness programs than those residents in low Medicaid homes (8.5%).*

Department of Public Aid staff observed that the data on which the Council's argument is based are
severd years out of date and may be somewhat biased in favor of the Council's facilities. But, thet is
precisaly the point that the Council was trying to make: the program that generated this data no longer
exigs, and in its absence the Council is a the mercy of purely anecdota data thet is definitely biased

agand it.

Finding #6. We cannot resolve the questions concerning Medicaid nursaing home access, quaity, and
reimbursement here. It suffices to say that to the extent Medicaid-financed care is deficient, the
attractiveness of Medicaid estate planning declines. To the extent that Medicaid offers equa or better
access and quality than private pay, pressure can be expected to mount toward ever-increasing
Medicaid nursng home census and ever-declining private pay census. Agan: why pay privately for
something the government is willing to subsdize for you? Asincreasing percentages of resdents on
Medicaid drive up total costs and pressures increase to moderate spending growth, everyone agrees
that the time could come when Medicaid reimbursement would no longer suffice to assure accessto
qudity care. That isthe unfortunate eventudity thet this report isintended to help avoid. This report will
provide extensve recommendations on how to stem the tide in Medicaid nursing home census, control
program costs, divert affluent people to private financing sources, and give Medicaid back to the poor
people it was origindly intended to serve.

kkhkkhkkkkkhkhkhkhkhkkhkhkhkhkhkkhkkhkhkhkhkkhkkkk,khkkkk*

Fallacy #7: Because people on Medicaid spent down their lifé's savings to qudify for welfare, they do
not have much money; therefore, collecting from their estates is not cost effective.

Fact #7. Asexplained earlier, people in nursing homes on Medicaid can retain substantia assets and
do not necessarily have to spend down sgnificantly to qualify for assstance. Successful lien and estate

* This excerpt is from a September 22, 1994 letter from Peter P. Peters, Executive Director of the
Illinois Council on Long Term Care to Robert Wright, Director of the Illinois Department of Public Aid.
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recovery programs throughout the United States are not only highly cost-effective, they send a message
to seniors and heirs that relying on Medicaid has a price and that paying privately or insuring privatey
have definite advantages.

In the Tax Equity and Fiscd Responsibility Act of 1982 (TEFRA), Congress encouraged state
Medicaid programs to recover correctly paid nursng home benefits from the estates of deceased
recipients. The legidation protected recipients and their families by limiting recovery to benefits received
after age 65 (or while ingtitutionalized) and by delaying recovery until after the deeth of a spouse or
other qudified dependent rdative. According to legidative history, the purpose of estate recovery (in
conjunction with transfer of assets restrictions and liens) was "to assure that al of the resources available
to an inditutiondized individud, including equity in a home, which are not needed for the support of a
spouse or dependent children will be used to defray the cost of supporting the individud in the
ingtitution.”® The Inspector Genera of the Department of Health and Human Services discovered in
1988 that Medicaid estate recovery programsin 22 states generated $14.42 in revenue on the average
for every one dollar invested in them, but that state implementation of the voluntary programs was
lagging.™ Unhappy with the pace of state implementation, Congress made Medicaid estate recovery
mandatory in OBRA '93 and expanded recoveries to benefits recelved after age 55. OBRA '93 dso
enhanced the legal protections againgt "undue hardships' for recipients and families affected by estate
recovery.

Fortunatdly, Illinois did not wait to be pushed by Congressinto liens and estate recoveries. In
1992, the Department of Public Aid started a"field consultant pilot project.” The purpose of this
project was "to discover Stuations where the Department can file liens againgt red property owned by
clients to recover cash grant payments or claims against sources of assets owned by a deceased client
to recover Medicaid and/or grant payments.”™ The pilot project was very productive and the new
program has been an unmitigated success. Although only fully staffed since February 1994, lllinois
lien and estate recovery program has increased recoveries from $2.4 million in Fisca Year 1990, to
$3.3 millionin FY 1991, to $4.2 million in FY 1992, to $6.2 million in FY 1993, and to $9.0 millionin
FY 1994. They estimate recovering $15 million in lien and estate recoveries for FY 1995 and $22
million, for FY 1996. Management staff of the recovery program agreethat with full support

* United States Code, Congressional and Administrative News, 97th Congress--Second Session--
1982, Legidative History (Public Laws 97-146 to 97-248) Volume 2, . Paul, Minnesota, West
Publishing Company, p.814.

“ Stephen A. Moses, Medicaid Estate Recoveries: National Program Inspection, Office of
Inspector General, Office of Analysis and Ingpections, OAI-09-86-00078, San Francisco, Cdlifornia,
June 1988, p. 30.

* llinois Department of Public Aid, Liens & Estates Field Consultant Handbook Pilot Project:
1992-1993, Springfidld, lllinois, 1992, p. 1.

* The program has 23 field consultants and two professiona's downstate and five field consultants
and two professionasin Chicago.

The Magic Bullet:

LTG, 1 ncor por at ed How to Pay for Universal Long-Term Care

Seattle, Washington



A Phal anx of Fall acies 33

and some additional state statutory authority (which thisreport will recommend), Illinois
annual lien and estate recovery receipts could approach $60 million per year. If lllinoiswereto
succeed in recovering from estates at the rate of the leading state in the country (Oregon), recoveries
would approach $80 million per year. Already, despite start-up expenses, the state recovers $11.60
for every one dollar invested in the program. To quote the unit's supervisor: " Stockholders would be
happy with this unit's resultsif it were a private company.”

Ohbvioudy, Illinois gaff have done alot of things right in pursuing Medicaid liens and estate
recoveries. A few examples of their best practices, from which other sates newly implementing
recovery programs could very beneficidly learn, include: (1) starting small scale with an experimenta
pilot study; (2) using successful states such as Oregon as models for the program; (3) increasing staff
only as increased recoveries judtify budget increases; (4) targeting recoveries to an "expenses fund” to
protect the program from "penny wise, pound foolish" budget cuts that impede recovery growth in most
other sates; (5) usng etate recovery field consultants to help loca office digibility staff verify income
and assets (including red property ownership and transfers); (6) recovering al benefits received by a
deceased recipient (instead of redtricting recoveries to benefits recelved after implementing the recovery
program); (7) educating the public and the bar about liens and estate recoveries by speaking at
community meetings and elder law conferences, and by publishing articles; (8) actively recovering from
spousal edtates and estates of former recipients; (9) experimenting with on-line verification of red
property records available in Cook and the collar counties; (10) providing classroom and on-the-job
traning for estate recovery fidd consultants and locd office digibility saff; (11) relying heavily on
igibility saff for property information and time-of-desth natification, instead of pursuing (often fruitless)
Statewide data matches, (12) attempting to settle liens when lien value gpproaches the recipient's equity
in the property; (13) encouraging competition between field consultants over liens placed and assets
recovered; and (14) pursuing recoveries of assets sheltered for funeral coststhat are not expended and
would otherwise pass unencumbered to heirs.

Lien and Estate Recovery InitiativesIllinois Should Try

Although Illinois lien and estate recovery program has enjoyed a very successful start-up by
proceeding in these measured and thoughtful ways, the state can try many additiond initiatives and best
practices pioneered in other sates. Theseinclude: (1) recovering valuable hard assets such as antiques,
vehicles, art work, etc. for digposa by auction; (2) establishing accounts receivable, including contracts
for deeds and open-ended mortgages that permit recipients and their families to retain assets (such as
the family home) while repaying Mediicaid benefits over time*’ (3) seeking state statutory authority for
autometic recovery of smal accounts held by Medicaid recipientsin nursang homes and financia
ingtitutions (on the model of programs in Oregon and Wisconsn)--these generate high recoveries with
low effort; (4) exploring contingency contracts with private firms to conduct specid experimental
projects as a means to expand some kinds of estate recoveries faster and more effectively; (5) seeking a
walver to merit compensation rules that prohibit bonusing field consultants on the basi's of actud

" Such a program in Oregon generates more than $85,000 per month in on-going recoveries that
would otherwise be discounted during estate liquidation.
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recoveries generated; (6) setting a threshold below which estate recovery effort is deemed not to be
cost-effective, instead of pursuing al cases equaly--regardless of potentia return. We will have more
to say on these and other possible initiativesin the recommendations section of this report.

Program gaff say the single most important thing that 11linois can do to enhance lien and estate
recovery potentia is to adopt the expanded definition of the term "estate" authorized by OBRA '93.
Under current law, an estate does not include assets held in joint tenancy with right of survivorship.
Inasmuch as mogt assats in Americaare held in this form of ownership and Medicaid estate recovery in
Illincisislimited to forma probated estates, alot of property that passes to spouses and other joint
tenants outside an estate avoids the existing recovery process. Furthermore, Medicaid estate planning
atorneys routingly advise their dients to place property in joint tenancy with right of survivorship or
other exempt forms of ownership to avoid estate recovery. OBRA '93 authorized states to expand the
definition of arecoverable estate to correct this problem. A recent tranamitta from the Hedth Care
Financing Adminigtration clarifies the new law:

In addition to property and assets under the probate definition, you may include any
other red and persona property and other assetsin which the individua had any legd
title or interest at the time of deeth (to the extent of such interest). Thisincludes assets
conveyed to asurvivor, heir, or assgn of the deceased through joint tenancy, tenancy in
common, survivorship, life estate, living trust, or other arrangement.”

Toits credit, the Department of Public Aid included the new, broader definition of "estate” in proposed
legidation to implement OBRA '93 last summer. Unfortunately, in last-minute negotiations, this
provision was gtricken before the fina bill passed. This report should help inform and convince
legidators and policy makers of the need for awider definition of theterm. At the earliest possble
opportunity, the department ought to renew its efforts to pass Sate legidation to that effect.

Finding #7: Obvioudy, the non-tax revenue potentid of liens and etate recovery is subgtantia. If
[llinois recovery program continues to build on its current record of credtivity and achievement, the state
will quickly achieve even its most ambitious revenue enhancement gods. But management says dollar
recoveries are not the program's most important contribution to public financing of long-term carein
Illinois. Rather, the "deterrent effect” of astrong lien and estate recovery program, which encourages
seniors and their families to plan ahead and pay privately or purchase insurance for long-term care
expenses, has an even greater potential impact on the system.  Strongly--but equitably--enforced the
Medicaid lien and estate recovery program can generate large sums of extramoney to help the poor,
without drawing upon the tax payersto do so, while smultaneousdy encouraging middle class and
affluent people to pay their own way.

kkhkhkkkhkkhkkhkkhhkkhkkhkhhkkhkkhhkhkkhkhkkhkkhhkhkkikkkkikkkik*k*%x

* Department of Health and Human Services, Hedlth Care Financing Administration, “Part 3 --
Higibility," State Medicaid Manual, Transmittal No. 63, September 1994, p. 3-9-5.
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Fallacy #8: Liensand edtate recoveries discourage vulnerable, infirmed seniors from seeking necessary
care, because they fear losing their homes and savings.

Fact #8. Lien and edtate recovery programs have the opposite effect. They encourage seniors and
families to seek private home and community-based care, which the derly prefer, instead of relying on
Medicaid nursang home care, which most seniors say they want to avoid.

Generous Medicad digihility criteria and spousa impoverishment protections have gone along
way toward diminating barriers to long-term care for seniors. Unfortunately, Medicaid's generosity
often backfires. A family confronting the need for long-term care faces a difficult choice that frequently
involves afundamenta conflict of interest. They must decide whether to spend the senior's savings for
private care or to protect the savings by means of Medicaid planning, legd or otherwise. Often, the
senior needing care is out of the decision-making process becauise of mental incapacity.® If the senior's
family optsto pay privatdy, al doorsare open. A full range of excdlent options are available from
chore services in the home, to adult day care, to asssted living, to nursing home care with the
gppropriate leve of care guided by professiond geriatric care management. Private payors, aswe
discussed above, are apt to have a much wider range of readily available, high quality care choices. If
the family opts to protect the senior's assets, retain their inheritance, and rely on Medicaid, however,
many doors are closed for the infirmed elder immediately. Home and community-based services are
harder to obtain under Medicaid; nurang homes often require waiting lists; choices are likely to be very
limited; and reimbursement islow. Ironicaly, generous Medicad digibility cregtes a perverse incentive
for seniors and their familiesto rely on public assstance and to use a higher leve of care than the senior
would otherwise prefer.

Wedfare sigmais dso aproblem Both sate digibility saff and nursng home industry
respondents told me that heirs (especialy baby-boomers) will often ask how to qudify their parents for
Medicaid in one breath and then beg them not to disclose to their parents that they are on public
assiganceinthenext: " You have hit the nail on the head with baby boomers. How many times
have we had a son or daughter say we don't want Mom or Dad to know sheor heison
Medicaid?" Findly, asdiscussed above, families and other "concerned parties’ sometimes cross the
line between Medicaid estate planning and financialy abusing the elderly. Vulnerable seniors are often
helpless to defend themsel ves againgt individuas who would relieve them of their wedth while "taking
care of them"" by sgning them up for Medicaid nurang home benefits.

Liensand Estate Recoveries Benefit Seniors
A strong Medicaid lien and estate recovery program has the capacity to resolve dl these

problems. By assuring that potentid Medicaid recipients who possess resources will have to "pay now
or pay later," liens and estate recoveries provide an incentive for families to purchase privatdy the kinds

* According to the November 10, 1989 issue of The Journal of the American Medical
Association, 47 percent of people 85 years of age or older dready have Alzheimer's Disease. (Re-
ported in the Older Americans Report newsdletter, dated 11/10/89.)
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of care seniors prefer. Paying privatdy for inexpensve home and community-based careis preferable
to Sarting the meter running prematurely on expensive nurang home care paid for by Medicaid and
recoverable from the estate. Liens and estate recoveries also help to convince younger family members
that long-term care isa sgnificant financid risk for which they should congider insuring while they are
young enough and hedthy enough to obtain inexpensive private insurance coverage. By requiring
Medicaid recipients who have exempt resources to pay back the cost of their care after they and their
surviving dependents die, liens and estate recoveries relieve the sigma of accepting public assistance.
"It isn't welfareif you pay it back!" asudy respondent oncetold me. Findly, if it mobilizes
effectively to do so, alien and edtate recovery program can strongly discourage financid abuse of the
elderly. For example, when Oregon's estate recovery program suspects elder abusg, it petitions the
court to gppoint a conservator to represent the client and, indirectly, the state. Under this program,
private attorneys have reversed illegd asset trandfers, relitigated abusive divorce decrees, partitioned
undivided property, and invaded expropriative trusts. The recipient gets the money back, reimburses
Medicaid for care received, and may be able to pay privately for carein the future. The Medicad
program pays nothing because the private attorneys who act as conservators are paid on contingency.
Thisis an efficient and cost-effective means to finance expanded adult protective services.

Parentheticaly, before we proceed to the next topic, critics sometimes accuse Medicad liens
and edtate recovery of having the opposite effect from the criticism summarized above. Instead of
denying services to the needy, according to this argument: " Collecting from estates while providing free
care to the indigent discourages responsible behavior; it punishes hard workers who save their money
and rewards the duggards who accumulate nothing." By this reasoning, it is grosdy unfair that hard-
working Americans who scrimped and saved to accumulate weslth have to pay for their own long-term
care, whereas people who failed to prepare for arainy day are generoudy subsidized by the
government. Thisargument, of course, is acommon criticiam of the welfare sate. The notion that
public ass stance encourages self-indulgence and irresponsible behavior, while pendizing hard work and
self-denid is being raised more and more asfisca pressure on public assistance programs mounts.
What, however, isthe aternative? Free care for everyone? Paid for by whom? The same hard-
working, responsible people who are now affected by Medicaid liens and estate recoveries? Infact,
lien and estate recovery programs encourage responsible people to plan ahead and take care of
themsdlves, while smultaneoudy buttressing the fiscd viability of Medicaid to provide for those who
cannot provide for themsdves. By supplying what is, in essence, aline of credit on their estates, lien
and edtate recovery programs give reponsble people a second line of defense: if their money or
insurance runs out, they will still receive the care they need with the cost secured by their estates and
without having to rely on the dole. To many of today's seniors, who struggled through the Depression,
fought World War 11, and saved diligently for their old age, the confidence that they will not have to die
in anursang home on welfareis very, very important.

Finding #8. Lien and estate recovery programs do not discourage needy people from obtaining the
sarvices they need. Rather, they encourage a more efficient use of both private and public long-term
care resources and tend to divert seniorsinto the kinds of care they prefer and away from public
assstance. Neither Maryland's lien program nor Oregon's estate recovery program, both national
leaders, are unpopular with seniors or their advocates. So far, 1llinois program has received very few
complaints or appeals. Properly implemented and run, liens and estate recoveries enhance the Sate's
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ability to provide services for the poor without hampering the ability of the middle class and affluent to
obtain needed services. This report will provide recommendations to enhance the ability of Illinois
program to achieve these benign objectives while protecting seniors from undue hardships incidenta to
recovery initiatives.

kkhkkhkkkkkhkhkhkhkhkhkhkhkhkhkkhkkhkhkhkhkkhkkkkikikkkk*

Fallacy #9: Private insurance will never play an important role in financing long-term care: most
people do not think they need it and fewer Hill can afford it. The products are inferior and the industry
does not market effectively.

Fact #9: Private long-term care insurance can defray alarge portion of costs currently borne by the
Medicaid program. Experts agree that widdly affordable, high-quality products are readily availablein
[llinois. Low sdesof private insurance up to now reflect Medicaid's domination of the market more
than any other factor.

Private long-term care insurance has been very dow to develop in Illinois. The Department of
Insurance reports that only 58 companies market nurang home and home hedth policiesin the Sate
compared to more than double that number nationdly. Insurance agentsthat | interviewed for this
project said that only Sx companiesin lllinois sell more than half of the busness. These agents
edimated that fewer than 1000 agents sdll private long-term care insurance in Illinois and only about
300 agents specidize full timein the complicated product line. Nursing home owners and operators told
me that few of their residents are covered by private insurance--seldom more than one percent to three
percent--and that their admissions staff and socid workers are not very familiar with the products.
According to eder law atorney Steve Perlis who strongly encourages his digible clients to apply for
private long-term care coverage: "Most people have good mgor medica and Medicare supplemental
insurance. They have IRAs and investments. But when it comes to long-term care insurance, they fed
it istoo soon or too late” The Director of the Senior Hedlth Insurance Program (SHIP), which trains
seniors to advise their peers concerning dl types of hedlth insurance for older people, told me that until
recently long-term care, was not much of an issue to the public. Now, dl of asudden, itis"redly big."

What accounts for the dow market penetration of private long-term care insurance in lllinois
despite the recent upsurge of interest among seniors in long-term care financing? Certainly, the state of
Illinois cannot be criticized for not encouraging it. The state insurance department is knowledgegble
about and supportive of private long-term care insurance. It responds to numerous inquiries from the
public. 1t sponsors SHIP. 1t distributes A Shopper's Guide to Long-Term Care Insurance,™
published by the Nationd Association of Insurance Commissoners. The department dso hasa
reputation among agents for fair and reasonable regulation of the product, thoughtfully balancing a
dedication to consumer protection againg the danger of making insurance unaffordable by mandating
excessve digibility and coverage requirements. Nor is agent abuse abig problemin lllinois. An

% National Association of Insurance Commissioners, "A Shopper's Guide to Long-term Care
Insurance,” NAIC, Kansas City, Missouri, 1993.
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insurance andyst who specidizesin long-term care for the department told me: I don't think abuseis
as common as the news mediawould like us to think...It is no worse in long-term care than in other lines
or products.” Leading agents themsalves said bad insurance agents spoil the business for everyone, so
they routingly refer "bad apples’ to the department for discipline. But this only happens afew times per
year. In addition to the direct support of the Department of Insurance, the ate of Illinois has
encouraged private long-term care insurance in other ways. For example, the state offers the coverage
as a benefit option to its own employees. The state o sponsored a 48-member "lllinois Partnership
Task Force' to explore and promote plans to encourage the public to purchase private long-term care
insurance™ Many of the task force's recommendations were adopted, although they have not yet come
to full fruition. All of this attention to the risks of long-term care in the context of widespread anguishing
in the media over Medicaid financing problems has spawned an anxiety among seniors on the issue, but
they have not yet turned in large numbers to private insurance as the solution.

Affordability of Long-Term Carelnsurance

If quality long-term care insurance products, carefully regulated and actively encouraged by the
date, are avaladlein lllinois, and if the public is beginning to be concerned about paying for long-term
care, why is private insurance not such ahot sdler? Mot of the people | interviewed thought the main
reason was unaffordability. Older people with rdaively low incomes smply cannot find the extra
money to pay for another expensive insurance policy, or So their reasoning goes. Many ogtensibly
scientific studies have been done about the affordability of private long-term care insurance. Most of
these studies are very biased. The ones conducted by senior advocacy groups, such as Families USA,
usualy estimate that 10 percent or 15 percent of seniors can afford private long-term care insurance
coverage. Studies sponsored by the insurance industry often peg affordability at 40 percent to 60
percent. Onerelatively objective reviewer concluded:

Most analysts agree that as many as 20% to 30% of elders, and afar greater
percentage of younger people have the financid wherewithd to pay for high vaue
products. Thistrandatesto a potentiad market of well over 10 to 15 million persons
over age 55.%

Unfortunately, none of these studiesis accurate, because they are al based on a false assumption that
affordability isafunction of seniors ability to pay for long-term care insurance by expending an arbitrary
percentage, usudly 5 percent or 10 percent, of their disposable income. This assumption isfalacious,
because the elderly are "cash poor, but houserich.” Seniors are the wedlthiest population cohort in
American society, but as agroup they do not have alot of cash flow. Their wedthisilliquid and is
usudly tied up in their home and other red property. Thisis dgnificant for two reasons. Firgt, one study
found that 57 percent of homeowners could purchase a prototype long-term care insurance policy with

> llinois Department on Public Aid and Illinois Department of Insurance, 1linois Partnership for
Long Term Care Insurance, Springfidd, lllinois, September 1993.

2 Marc A. Cohen, "The Market for LTC Insurance,” LTC News & Comment, Vol. 5, No. 1,
September 1994, p. 4.
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nothing more than the proceeds of a reverse annuity mortgage.™ Second, Medicaid exempts the home
and dl contiguous property regardless of vaue, rendering the need to rely on home equity conversion
moot. Thus, amgor reason people consider private long-term care insurance unaffordable is that
Medicaid provides the same protection for free. Asan insurance department andyst explained to me:
"Why do | need long-term care insurance if the government isgoing to pay? | amn asngle parent, with
two kids, in my 40s. | don't need it. I'm hedlthy. 1'm going to live forever. The choice for meis new
shoes or buy insurance, and if | get bad off, I'll just give my stuff to the kids and go on Medicaid.”

If generous Medicaid nursang home digibility did not remove the catastrophic consequences of
long-term care cogts, seniors and their heirs would look much more cregtively for ways to afford private
insurance. They would find lots of promising options. As| explained in an article for an eder law
periodica once: "...many seniors are paying too much for life insurance and Medicare supplementa
protection. Most people do not need life insurance after age 65. It just becomes ahabit. Often, life
insurance premiums can be diverted safely to long-term care coverage instead...Seventy-five percent of
seniors have Medigap insurance, while only four percent have long-term care coverage. Thisistrue
despite the fact that 80 percent of out-of-pocket medical costsin excess of $2,000 for the elderly are
for nursng home care. Some features of Medigap insurance, such as coverage for the $100 Part B
deductible, are little more than dollar cost averaging, like paying aleve gas bill each month through
Winter and Summer. Many seniors could reduce their Medigap coverage to catastrophic-only
protection and use the premium savings to pay for long-term care insurance...Findly, why should the
elderly have to insure their children's inheritances anyway? Today's seniors struggled through the
Depression; they scrimped and saved their whole lives through; and they are about to drop $6.8 trillion
of net worth into the laps of the next generation. Why can't these heirs, who are now in their own pesk
earnings years, help with the cost of insurance to protect their parent's estates? The "kids' have the
income; the folks have the assets. Sharing the cost of long-term care insurance premiumsis an ided
intergenerational contract.”™ These ideas only scraich the surface. In an article published by the
Nationa Academy of Elder Law Attorneys, Chicago attorney Robert McCarty joined Cdifornia
insurance agent Marilyn Saunders in suggesting many other ways to finance private long-term care
insurance premiums cregtively. These included private reverse mortgages, annuities, installment saes,
and charitable remainder trusts™

Finding #9: Ironicaly, rdatively easy accessto Medicaid nursing home care for familiesin criss, and
little risk of estate recovery until very recently, undercut the urgency of purchasing private insurance for
people who are young and hedthy enough to quaify for inexpensive coverage. Once aloved one
succumbs to Alzheimer's Disease, however, it istoo late to buy insurance. The only dternative to

> Aldo A. Bengiam, "Home Equity Conversions as Alternatives to Health Care Financing,"
Medicine and Law, Val. 6, No. 4, May 1987, p. 340.

> Stephen A. Moses, "The Myth of Unaffordability,” Elder Law Advisory, No. 16, July 1992, p. 2.

% Robert McCarty and Marilyn Saunders, "The Vaue of Long Term Care Insurance in Estate
Panning,” National Academy of Elder Law Attorneys. 1994 Symposium Manual, NAELA,
Tucson, Arizona, 1994, pps. 11-18.
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paying out-of-pocket isto rely on Medicaid. Ask yourself: How many people would buy fire
insurance, if the government rebuilt every home that burned down? The low demand for private long-
term care insurance isno mysery. It has very little to do with denid of therisk by prospective buyers,
or the qudity of the products, or the affordability of the premiums, or the competence of the industry. It
has alot to do with the unintended consequences of well-intentioned but perversaly counterproductive
public policy that dlows the uninsured to protect their assets and obtain tax payer-financed care with

few consequences, if any.
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Fallacy #10: To make private long-term care insurance viable, government will have to subsidize the
product heavily with tax deductions and forgiveness of Medicaid spenddown requirements.

Fact #10: No matter how much money the government spends to encourage people to buy private
long-term care insurance, most people will fail to do S0 aslong as Medicaid is available with few strings
attached.

The primary initiative Illinois has taken to encourage private long-term care insurance through
public policy is the partnership program. Thisisaproject modeled on an earlier experiment sponsored
by the Robert Wood Johnson Foundation and implemented in five states. The idea of the partnership is
to encourage people to buy private long-term care insurance (and to discourage them from transferring
or sheltering assats to quaify for Medicaid) by offering forgiveness of Medicaid spenddown
requirements commensurate with the amount of insurance purchased. For example, if one buysa
partnership policy worth $100,000 in benefits, and that amount of protection proves to be insufficient,
then one is forgiven $100,000 worth of spenddown from persona assets, and therefore qudifies for
Medicaid more quickly. According to the task force report that recommended implementing a

partnership program:

The Partnership policy...is budget neutra to the state Medicaid program. It allowsan
individua to arrange for athird party, the insurance company, to meet the individuas
spend-down requirements for Medicaid, so the individud can retain his or her own
assats....In addition, because an individua no longer has strong incentives to transfer
assets for medicaid digibility, and may ‘over insure,’ there is some possibility the state
will redize adight savings from the program.*®

Before Illinois could get its partnership program underway, however, OBRA '93 removed the
exemption for partnership-protected assets from estate recovery that earlier programs had enjoyed. To
counteract this new policy, the state obtained a Medicaid ate plan amendment, effective July 13,

1994, that exempts partnership-protected assets from the usua transfer of assets penalty. Thus, people
who buy partnership policiesin Illinois do not have to worry about estate recovery, because they can

% llinois Department on Public Aid and Illinois Department of Insurance, 11linois Partnership for
Long Term Care Insurance, Springfield, Illinois, September 1993, p. 2.
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transfer assets with impunity up to the vaue of the disregarded resources.
[llinois Partner ship Flawed

As currently designed, the lllinois partnership is doomed to disgppoint. The fdlacy inherent in
the partnership idealis that people have no reason to buy insurance to avoid Medicaid's spenddown
liability when they can wait to see if they ever need long-term care, and if they do, take advantage of
Medicaid anyway--without having to spend down. In other words, the partnership ideawill not work
until the state solves the problems described earlier in this report of generous Medicaid digibility
compounded by last-minute Medicaid estate planning in the context of easy legal ways around liens and
edtate recoveries. But once the State solves these problems, it does not have to give away Medicaid
benefits in the future to persuade people to buy insurance. They will buy it to avoid the strong lien and
edtate recovery liability. Unfortunately, with every good intention to encourage the sde of partnership
policies, the state has emasculated its most important ally in encouraging the purchase of private
insurance. By exempting partnership-protected assets from transfer pendties and hence from estate
recovery, the state has underscored the dangerous message that Medicaid planning and financing is
gopropriate for the middle class if combined with minimd private insurance protection. Thelogica
consequence of this policy isthat insurance agents will market and their clientswill buy shorter-term,
lower-cost policies instead of moderately more expensive plans that offer full, lifetime private insurance
protection. Why "overinsure” if the government iswilling to let you jettison partnership-protected assets
anytime and unlimited assets at least three years prior to gpplication for Medicaid?

Another criticd issue iswhat will happen to people with partnership policies when ther private
coverage runs out if the state of Illinoisis no longer able to afford nurang home rembursement levels
that assure access to qudity care. Already, the public is leery of the partnership's coordination of
private insurance benefits with the dubious benefits of afinancialy strapped Medicaid program.”’
Department of Insurance staff told me that their "fact finding" research on the partnership indicated that
the public demanded the right to remain in non-Medicaid facilities as long as their private insurance
continuesto pay: "The public did not want to go to aMedicad facility until they were on Medicaid.”

From apractica standpoint, the Illinois version of the partnership idealis burdened with certain
technica features that make it hard to attract insurance companies to participate. For example,
companies have to relinquish control over benefit digibility by accepting the sate's Medicad

> According to an October 12, 1994 article in the Chicago Tribune: "Asdetailed last year ina
Tribune series entitled 'Medicaid: System in Chaos," the program has been eroding for years-a
process fueled by palitica neglect and an unwillingness to pay very much or very fast...[B]y the score,
hedlth-care providers, disgruntled over the low Medicaid rates, bailed out rather than put up with the
delayed payments. Asdoctors left, a shortage developed, and often the holes were filled with
physicians without credentials who could not find work in the medica maingtream...Patients received
substandard care or, often, no care at dl, winding up in hospital emergency rooms, where the Medicaid
bills were even higher." Reportage like this scares the public about the prospect of receiving acceptable
nursing home care from Medicaid in the future.
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determination-of-need standard and by using the state's case managers. Private insurance actuaries,
who must keep loss ratios within reasonable limits, are frightened by the risk of adverse sdlection and
mora hazard. The ideaof turning over digibility determination and service sdlection to awelfare agency
that is paliticaly motivated to maximize benefits for as many people as possible completely terrifies
them. Findly, private long-term care insurance agents told me they are highly skeptica of the
partnership's ability to encourage the purchase of private insurance. They pointed out, and State staff
confirmed, that the partnership has very little budget, Staff or resources to market the program to the
public.

How to Savethe lllinois Partner ship

The partnership ideais not fatdly flawed. The gtate of Illinois should drop the parts of the
partnership that creste unfunded ligbilities for Medicaid in the future and prevent the plan from saving
money. Retain the parts of the partnership that engage the Sate in evauating private long-term care
insurance products and encouraging the public to buy the best policies. To finance the new program
adequately so that it will impact the market sgnificantly, target a portion of the proceeds of the lien and
edtate recovery program to public education on the importance of planning ahead for the risk of long-
term care. Take advantage of the statewide network of Senior Health Insurance Program (SHIP) staff
and volunteers to advise the public about the need for long-term care insurance, the potentid liability of
liens and estate recoveries, and the appropriate criteria to gpply in selecting a private insurance policy.
Form awork group conssting of private insurance agents and staff of the Department on Aging, the
Department of Public Aid, and the Department of Insurance to steer the new public/private partnership
in directions that benefit the public. Asthe conduding section of this report will argue, an initietive of
this kind, in tandem with other recommendations in this report, could quickly save the Medicad
program 10 percent of nursing home expenditures and much more over time.

Another idea often proposed to encourage the purchase of private long-term care insurance is
to grant the product tax- favored status like other forms of hedth insurance. No onein the long-term
care insurance industry would oppose such aplan. Many of the respondents to this sudy strongly
encouraged its adoption. The purpose of this project, however, was to save the state money while
improving access to qudity long-term care.  Tax expenditures, i.e. revenue not recelved by the Sate
because of atax deduction, have the same negative effect on the government's bottom line as any other
expenditures. My advice isto take the cost-saving measures recommended in this report first, and if
they do not diminate the problem of excessive Medicaid nursing home expenditures, then consder using
tax policy to encourage private insurance. Asone interviewee told me: "Any fool can throw amillion
dollars at a problem and hit it with $10,000." The chdlenge isto save money and il solve the
problem.

Skeyptics might argue that diverting people from Medicaid to private insurance does not save
any money. The public smply pays out of its"premium” pocket instead of its "tax” pocket. Thefalacy
in this argument is that when people buy insurance, their premiums are placed in reserves. The reserves
are invested in the American economy for many years. The investment grows in vaue to cover the

The Magic Bullet:

LTG, 1 ncor por at ed How to Pay for Universal Long-Term Care

Seattle, Washington



A Phal anx of Fall acies 43

insurance company's actuaridly predictable losses, administrative costs-including taxes, sdaries and
commissions--and profits. Furthermore, when people buy long-term care insurance early, they pay less
over thelong run. Because the policies are age-rated, policy-holders who wait until age 75 to purchase
coverage pay three times as much in total premiumsfor 10 years of protection as people who purchase
the same level of coverage at age 55 haveto pay for 30 years of protection. Thus, one reason
Medicaid is so horrendoudy expensive isthat it undertakes to protect people after the insured event has
aready occurred and loses the time value of money that private insurance is based upon. By diverting
people to private insurance, Medicaid lowers its expenditures, private policy-holders save money, the
insurance industry provides more private sector jobs, and the government recelves more tax revenues.

Finding #10: The gate of Illinois does not need to subsidize long-term care insurance lavishly to get
peopleto buy it. Nor does the state need to create a big new unfunded liability for the Medicaid
program. All the state hasto do is Stop giving away what the private sector istrying to sdl. By dosing
divedtiture loopholes, enforcing strong lien and estate recoveries, and encouraging the market for quality
long-term care insurance products, the state can save alot of money on Medicaid while helping to
empower seniorsto pay privately for excellent accessto dl levels of long-term care.
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Fallacy #11: Medicaid can reduce overdl long-term care costs by diverting current and future nuraing
home recipients to less expensive home and community-based services. Or conversdly, Illinois cannot
afford to provide long-term care for seniorsin the home and community-based settings they prefer.
Both statements are falacious.

Fact #11: Mot research indicates that home and community-based services delay, but do not replace,
ingtitutiondization and that they increase, rather than decrease, tota |ong-term care expenditures.
Neverthdess, Illinois can afford to assure access to home and community-based services by
encouraging private payment sources, geriatric care management, long-term care insurance, and strong
lien and estate recoveries.

From its establishment in the mid-1960s, the Medicaid program offered dmost unlimited long-
term nursing home care, but very little home care. Faced with the dternative of paying privately for
home and community-based care or receiving subsidized Medicaid nursing home benefits, many people
(or their representatives) opted for indtitutiondization under Medicaid, even if home care might have
been personally preferable and more cost-effective. Thus, a strong home and community-based care
system did not develop early in the United States for lack of demand and financing. Of course, the
nursing home industry burgeoned with practicaly unrestricted public funding. Intime, as Medicaid
nursing home costs spiraled out of control, the government turned to home and community-based care
as away to save money by diverting light care patients from expensive nursng home care to cheaper
home and community-based services. Through the 1970s and much of the 1980s, community care
diversion was seen dmost as a panaceato restrain long-term care costs. Medicaid home and
community-based services waivers became nearly universal. By the late 1980s, however, this great
hope had begun to fade. More and more studies showed that, athough most seniors prefer it to nursing
home indtitutiondization, home and community-based care does not save money overal. Nor doesit
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ggnificantly reduce nurang home utilization. For example:

Given a choice between nursing home care and nothing, many ederly will choose
nothing. But when the choice is expanded to include home care, many will choose
home care. Thus, the costs associated with large increases in home care more than
offset smdl reductionsin nursing home use®

For the mgority of...clients receiving home and community-based services under the
project, these services represented added costs for a new Medicaid benefit rather than
a cogt-effective substitute for nursing home care™

When compared to an elderly population for whom traditiondly avalable careis
offered, recipients of expanded community-based services do not use sgnificantly fewer
days of nursing home care®

Appendix B contains severd additiona quotations from expertsin the field to support the same
conclusons. Note, however, that arecent Generd Accounting Office (GAO) study reported somewhat
more positive findings on the results of home and community-based services initigtives in three key
sates:

Despite ddliberate limits on program Sze, one impact of the shift to home and
community-based careis that the three states have been able to provide servicesto
more people with the dollars available...While the total number of nursing facility beds
operated in the United States increased by 20.5 percent between 1982 and 1992, the
combined numbers of bedsin Oregon, Washington, and Wisconsin declined 1.2
percent. These three states have accommodated al or most of the growth in their total
long-term care programs in home and community-based care™

It seems, therefore, that the jury is il out on the cogt-effectiveness of home and community-based
sarvices. At least in these three Sates, a strong dedication and investment in building a home and
community-based services infrastructure seems to be paying off to some extent.

% Joshua M. Wiener and Katherine M. Harris, "Myths & Redlities: Why Most of What Everybody
Knows about Long-Term Care IsWrong," The Brookings Review, Fall 1990, p. 32.

% Genera Accounting Office, Medicaid: Determining the Cost-Effectiveness of Home and
Community-Based Services, April 1987, p. 18.

% Generd Accounting Office, The Elderly Should Benefit From Expanded Home Health Care
But Increasing Those Services Will Not Insure Cost Reductions, December 7, 1982, p. 43.

%! Generd Accounting Office, "Medicaid Long-Term Care: Successful State Efforts to Expand
Home Services While Limiting Costs," GAO/HEHS-94-167, August 1994, pps. 2-3.
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The lllinois Medicaid program's experience with home and community-based services waivers
isagood example of the cost-effectiveness quandary described above. 1llinois 1915(c) waiver®
covered an unduplicated count of 14,170 Medicaid recipientsin 1992. Waivered recipients were
alowed to retain $283 monthly and received only homemaker, adult day care, and chore services.
They Wegtaeeligible only if thelr care in the community cogt less than anurang facility would have
charged.

HCBS Has Not Been a Cure-All in Illinois

During the course of this study, interviewees expressed many concerns to me about community-
carediversoninitiativesin lllinois. State legidators, worried about escdating long-term care codts, are
concerned that Medicaid nursing home beds vacated by community-care diversons may fill up again
unlessthey are diminated. This creates pressure for stronger certificate-of-need restrictions. Senior
advocates are bothered by the inadequacy of public resources dedicated to home and community-
based services. This creates pressure for lifting the caps on service costs and for increasing
gopropriations. Recently, spousa impoverishment protections were extended to the home and
community-based waiver population. This creates pressure on overal program participation rates and
expenditures. The more costs and participation go up in the absence of hard evidence that home and
community-based care is saving money, the more nervous legidators and the Administration become,
Recently, a state proposal for $300,000 to fund "a study of reform Strategies for an expanded,
integrated, managed long term care system" was declined by the Robert Wood Johnson Foundation.
Initiatives to moderate long-term care expendituresin Illinois by enhancing home and community-based
services appear to be at an impasse: stuck between arock (lack of financing) and a hard place
(dubious cost-effectiveness).

Furthermore, Medicaid long-term care requirements have some interesting, unintended
consequences for private financing of home and community-based care. According to Wendy Mdltzer,
Staff Attorney for the Illinois Citizens for Better Care in Chicago, people do not spend down privatdly in
home carein Illinois as much as they otherwise might, because they need to use their private dollarsto
lock inaplacein agood nursng home early. They must pay privately at least 60 daysin advance to
secure a permanent placement without having to pass the state's preadmission screening process. The
"worry isto get into agood home [before] your money is gone...so you can change onto Medicaid [and

% "The Home and Community-Based Waiver Services Program under Section 1915(c) of the Socidl
Security Act dlows states, with gpprova of the Health Care Financing Administration (HCFA), to offer
avaiety of supportive servicesto chronicaly ill and disabled persons who, without these services,
would require inditutiond care financed by Medicaid." (Donna Folkemer, State Use of Home &
Community-Based Services for the Aged Under Medicaid: Waiver Programs, Personal Care,
Frail Elderly Services and Home Health Services, Report #9405, AARP Public Policy Indtitute,
Washington, D.C., May 1994, p. 3.)

% Donna Folkemer, Sate Use of Home & Community-Based Services for the Aged Under
Medicaid: Waiver Programs, Personal Care, Frail Elderly Services and Home Health Services,
Report # 9405, AARP Public Palicy Ingtitute, Washington, D.C., May 1994.
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reman],” Mdtzer said. Jean Blaser, Manager of the Divison of Long-Term Care of the lllinois
Department on Aging had the same concern. She said people pay privately for two months of nursing
home care s0 they "do not have to worry about pre-screening.” Incentives in Medicaid nursing home
eigibility that discourage private spenddown in the community are counter-productive and very
expensive. The reault, according to Blaser, isthat 18 percent or more of Medicad nursing home
resdentsin Illinois do not need to be ingitutiondized by Medicaid's Sandards. She recommends
extending the pre-screening requirement to al nursing home admissions, whether Medicaid or not, and
withholding Medicaid digibility if anursng home resdent does not meet the determination of need
gandard. Such proposas would save money, but they are very senstive paliticaly.

Ms. Blaser ds0 observed that 11linois seniors sometimes end up in home care financed with state
funds exclusvely. She said that the elderly are leery of Medicaid because of the welfare stigma. They
do not want to gpply. But without Medicaid digibility, the state cannot shift some of the cost of their
careto the federa government. Therefore: "Wetdl them to get the [Medicaid] card. They don't have
to admit [they haveit] or go to aMedicaid doctor, but we need it for the home care program. We have
anumber of them who apply, get the green card, and then never useit.” Theirony of the Sate
encouraging people to quaify for Medicaid--who would otherwise not need the benefit--asmply to tap
another source of public financing is difficult to miss. Whether these additional public expenditures
come out of the state pocket or the federd pocket, they have an identica effect on tax payersin generd
and the economy.

In Summary

The prospect of saving Medicaid money by paying for home care ingtead of nursing home care
is dubious and implementing such a program presents numerous practica problemsaso. Doesthe
availability of Medicaid financing create a "woodwork™ effect? Will people who would otherwise pay
privately for home care seek Medicad financing if it isavailable? Are people more likely to turn to
Medicad prematurdly if the program offers home care, as well as nurang home care? Will friends and
loved ones be lesslikely to hep financidly and more likely to take seniors assets for themsdves if
Medicaid benefits are easy to obtain? Isthere a chilling effect on the purchase of private long-term care
insurance, geriatric care management, and private home and community-based services if Medicad
provides smilar services for free? These are questions that must be answered before we can predict
the long-term public policy effect of expanding Medicaid financing of home and community-based
services.

Although it is not conclusive, some interesting research was published last year that bears on
these questions. According to authors Cutler and Sheiner:

In states with more liberd Medicaid [digibility] rules, the high income ederly are more
likely to use anursng home, while in gates with larger underpaymentsi.e., Stricter
eigibility ruleg], the poor suffer reduced access. The margind source of community
carefor the indtitutiondized elderly appears to be support from children or other
helpers, rather than living done. Almogt dl of the dderly in nursing homes would have
lived with children or others had they been in the community. In addition, as the ease of
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acquiring Medicaid increases or Medicaid payments become more generous, fewer
elderly recdive substantia day-to-day help from their children.®

If the tendencies identified in this research are commonplace, public policy makers have avery ddlicate
task to baance the amdliorative effect of increased Medicad spending with the potentid inflation in
nursng home and home care utilization and costs. As a Brandeis Univergity researcher put it:
"Increased financing for HCB services may be desrable but will not sgnificantly influence nursing home
expenditures. The underlying assumption is that the delivery system is correct, but funding is
inadequate...We must seek to justify HCB on grounds other than cost effectiveness or clinica efficacy:
the debate should focus on how much community care we are willing to purchase as a society, rather
than how much money we can save by purchasing these services'™

Finding #11.

Even if increased Medicaid financing for home and community-based services adds to--insteed of
reducing--overal long-term care costs for the state, Illinois can gtill improve the access to and the
qudity of such sarvices cost-effectivey. Thetrick isto implement public policy incentives that
encourage the public to pay privately for home care. A strong lien and estate recovery program, that
applies equaly to benefits received in Medicaid-financed home care and nursng home care, sends the
message that Medicaid requires those who are able to "pay now or pay later.” To avoid edtate
recovery liability, the public will seek out geriatric care management, cost-effective private home and
community-based services, and long-term care insurance to pay the bills. The savings that accrue to the
state Medicaid program in non-tax revenues from estate recovery and in cost-avoidance from increased
private financing for home care may be put to use to fund additiona or improved Medicaid services.

* David M. Cutler and Louise M. Sheiner, Policy Options for Long-Term Care, Working Paper
No. 4302, National Bureau of Economic Research, Inc., Cambridge, Massachusetts, March 1993, p. i.

% Diane Dion Hallfors, "State Policy Issuesin Long-Term Care for Frail Elders,” Center for
Vulnerable Populations, Ingtitute for Hedlth Policy, Brandeis University, March 30, 1993, p. 8.
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DISCUSSION

We began thisreport with a puzzle. Why is a progperous sate in Americas heartland shrugging
under the burden of financing long-term care for dl its citizens? We examined the question and
discovered a mind-boggling web of complex, interconnected problems. dangerous demographics,
dwindling supplies of home-based caregivers, ingtitutional bias, access and qudity problems, exploding
cogts, baking tax payers, and alanguishing private insurance market. Aswe analyzed these problems,
however, we discovered alarge number of confusing anomaies. For example: if therisk of long-term
careis S0 high, and if the cost is so catastrophically expengive, and if the only maor third-party financing
source is awelfare program that requires impoverishment to quaify, then why are consumers not
indgting on private geriatric care management to identify inexpensive home and community-based
sarvices financed by home equity converson and private long-term care insurance? |If the wdfare
paradigm istrue (if Medicaid requires impoverishment), we reasoned, this scenario does not make any
sense. Thewdfare paradigm requires that we assume long-term care consumers behave irrationdly and
to their own financid detriment unlike consumersin any other market. But if the entitlement paradigm is
correct, dl the piecesin the puzzle seem to fit together. Consumers can ignore the risk of long-term
care, avoid private insurance premiums, overlook cost-effective but privately financed home-based
services, wait to seeif they require expendve inditutiond care, and shift the enormous financid liability
to Medicaid at the last moment.

Therefore, we embarked on along examination of the phalanx of falacies surrounding the
welfare paradigm and carefully refuted each one based on hard evidence collected from origina sources
throughout the state of Illinois. Simultaneoudy, we provided smilarly persuasive data to support the
fundamentd truth of the entitlement paradigm. 1t now remains to draw the logicd inferences for public
policy and to lay out a strategy to take advantage of this new perspective on the long-term care
financing problem.

Last year, an article gppeared in the only law journd in the United States dedicated exclusvey
to eder law. Thejournd is published by students of the College of Law, University of Illinois at
Urbana-Champaign. Thisis an excerpt from that article:

Originaly, Congress enacted Medicaid as awefare program to provide medica care
for the poor, but today it has become amulti-billion-dollar insurance policy for the
elderly middle class who need long-term hedlth care...A better solution would be one
that limits the government's involvement to providing a safety net for the truly
impoverished--the original god of Medicaid and the mativation behind sate reforms.
The new government ass stance program, however, should encourage home and
community-based care over nurang home care, because the former is both chegper and
preferred by the elderly. A shift away from nursng home care could be accomplished
by reimbursing state and loca programs which provide home and community-based
care...Also, aggressive cogt-containment strategies need to be built directly into the new
system and dringently enforced. Otherwise, hedlth care costs will continue to increase
because any form of free service tends to attract more users and encourages higher fees
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by providers...For those who have some assets above the poverty level, long-term care
financing should be essentidly an individud's obligation. Rather than smply picking up
the tab for the middle classs long-term care, the government should instead encourage
the elderly and their families to take some responsbility for their own long-term care.
The government should thus facilitate the sdle and purchase of private long-term care
insurance policies®

For ayoung law student to see the problem and much of the solution so dearly is genuindy
impressve. Even state agencies on aging and state Medicaid programs, however, are starting to come
to smilar conclusons. According to arecent report by the General Accounting Office of the United
States Congress.

State agencies believed that encouraging a greater private sector role could reduce
government long-term care spending for the elderly. For example, many state agencies
believed that government interventions could increase the use of private long-term care
insurance and private resdentia care dternatives, which might reduce government long-
term care spending for the dderly. State agencies agreed that informd or family care
could reduce government long-term care spending.®

A Solution Emerges

What we need to do to solve the long-term care financing crisisin Illincisis now clear. We
must reinstate some of the negative agpects of the welfare paradigm so that consumers will plan ahead
to avoid Medicaid. But we must do this without sacrificing the benefits of the entitlement paradigm
which protect seniors from catastrophic spenddown. We must maintain or improve Medicaid's
generous digibility criteria, while making the program more financialy stable. We mugt guarantee that
every key interest group will achieve anet gain for their congtituents in terms of access, qudity and cost
of long-term care. We must change the center of gravity in long-term care from nursing home
ingtitutionaization to a broad continuum of home-based to sub-acute care. We mugt tip the baance
toward private financing and away from public assstance.

The chalenge is daunting, but achievable. The state of Illinois has dreedy laid much of the
ground work. An outstanding study by the State Auditor Generd cited earlier identified problems
associated with Medicad estate planning and offered valuable recommendations. A distinguished "Task
Force on Long-Term Care Eligibility Asset Policy” followed up with many smilar suggestions. The
Department of Public Aid acted early and successfully to enhance Medicaid liens and estate recoveries.

% Jeffrey L. Soltermann, "Medicaid and the Middle Class: Should the Government Pay for
Everyones Long-Term Health Care?" The Elder Law Journal , VVal. 1, No. 2, Fall 1993, p. 251,
286-87.

% Generd Accounting Office, Long-Term Care Reform: States' Views on Key Elements of Well-
Designed Programs for the Elderly, GAO/HEHS-94-227, Washington, D.C., September 1994, pps.
2-3.
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Efforts are well underway to implement the key elements of the Omnibus Budget Reconciliation Act of
1993. Thelllinois Department of Insurance has a reputation for sensible regulation of private long-term
careinsurance. The Department on Aging strongly supports the concept of a public/private partnership
for long-term care. Client advocacy groups embrace the goa of improving access to and quality of
long-term care while protecting seniors from catastrophic spenddown. All that remainsisto build on
this solid foundation.
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THE SENIOR FINANCIAL SECURITY PROGRAM ®

The politics of aging is changing in America (and in lllinois). Today, we are in the latter stage of
"third rall" palitics. To criticize asenior benefit can il bring instantaneous political deeth--like touching
the middle rail on the subway. But things are beginning to change. The 1989 reped of the Medicare
Catastrophic Coverage Act was the watershed that brought us into the first phase of "greedy geezer”
palitics. One can dready foresee the time when (no matter how inaccurate, unfair, and over-smplified
the charge) some poalitician will lose an dection for lavishing one more benefit on "wedthy” seniors a the
expense of the long-suffering middle class. The latest furor over Generational Accounting® is only an
early skirmish in the on-coming intergenerational war. The only way to avoid the inevitable carnage in
our public benefits programsisto bring dl the interested parties to the bargaining table now and begin
the diplomacy and negotiation. We have to give something to everybody without undercutting anybody.

Who are the main parties to the long-term care financing debate and what do they want?
Seniors want access and qudity in home or inditutiona care without impoverishment or welfare.
Taxpayers, and their gewards in government, want limits on Medicaid's explosve growth. Nursing
homes and home car e providers want more private patients at full-pay, non-Medicaid rates. Long-
term careinsurers want aleve playing field without the competition of free public benefits for the
upper middle class. Younger and futur e generations want to inherit more than a huge public debt.
Today, these congtituencies are pulling in opposite directions, drawing and quartering the broader public
interest. What could harness their energies in a common purpose?

Firgt, we must establish in principle amora high ground on which everyone can stand with pride
and agreement. Thisisthe common philosophy thet | found in lllinois.

We have very limited dollars available for public assstance; we must take care
of thetruly poor and disadvantaged first; the middle class and well-to-do should
pay privatdy for long-term careto the extent they are able without suffering
financial devastation; prosper ous people who rely on Medicaid for long-term
care should reimbur se the taxpayer s befor e giving away their wealth to heirs;

% This chapter is borrowed in principa part from earlier reports on Wisconsin, Montana and Florida
by the author. It articulates the gods to be achieved by the recommendationsin the following section. |
found no sgnificant differences in the needs and preferences of the key interest groupsin lllinois.

% Laurence J. Kotlikoff, Generational Accounting, The Free Press, New York, 1992. According to
Katlikoff: "...the baby boom generation has inherited tremendous fiscd liabilities. Yet the fisca
obligations confronting the boomers children and grandchildren are even larger. Unless generationd
policy is adjusted and adjusted soon, future Americans will pay &t least 21 percent more, even after
adjusting for red income growth, than those who have just been born. This 21 percent figureis based
on an optimistic scenario concerning prospective government hedlth care expenditures. Ten more years
of excessve growth in hedlth care spending could, by itself, more than double the extra payments
required of future Americans.” (P. 218)
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seniorsand their heirswho wish to avoid such recovery from the estate should
plan ahead and purchase private long-term care insurance.

Next, we must imagine a program structure that achieves everyone's goas without violating
these principles. Such a program would have to do six things:

Q Maximize income and asset protections for single and married seniors who need long-
term care.

2 Eliminate divedtiture and estate recovery avoidance.

3 Secure property in a beneficiary's possession as a condition of digibility for publicly
financed care.

4 Recover publicly financed benefits from estates when dependents no longer need the
assets.

) Encourage the sdle of long-term care insurance as an dterndive to public benefits and
estate recovery.

(6) Educate the public on the advantages of avoiding Medicaid dependency and paying
privately for care.

Finaly, we must show how this program deliversthe key vaues that each congtituency wantsto
achieve. By maximizing income and asset protections, the program eliminates catastrophic spend-down
for seniors. By requiring a pay-back from edtates, it removes the stigma of welfare. By making people
pay their own way (pay me now or pay me later), the program creates an incentive (now nonexistent)
for people to purchase private insurance. By empowering people to pay privately for care with
insurance, it diverts families away from dependency on Medicaid. By sending the home care and
nursing facilities more full-pay private patients, the program enhances the providers commercia
viahility and reduces their reliance on public financing. By infusng new money into long-term care, it
enhances the industry's ability to provide good access to quality care for dl patients, private-pay and
Medicaid dike. By making people soend their own money, i.e. their insurance benefits, on care, the
program encourages awide continuum of cost-effective home, community-based, and ingtitutional
options. By simuléing heirs to plan ahead for their own long-term care needs and to protect their
parent's estates (i.e. their own inheritances), the program ameliorates the biggest danger weface asa
nation from the aging of the baby boom generation.
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THE ILLINOISBULLET:
A STEP-BY-STEP PLAN TO PAY FOR UNIVERSAL LONG-TERM CARE

The following recommendations do not stand done. They must be read in the context of the
entire report. Nor are these recommendations comprehensive. They only suggest the magnitude, range,
and generd direction of the task at hand. Nether is any sngle recommendation critical. There are
many ways to reach the primary objective. All that redly mattersisto find humane and codt-effective
methods to give Medicaid back to the poor and encourage the middle class to plan ahead so they can
pay privately for long-term care.

The fiscd objective of these recommendationsis to reduce Medicaid nursng home utilization in
[llinois from 65 percent of al bed days to 50 percent over aperiod of threeto fiveyears. Thisisa
conservatively achievable goa and could save the state of 11linois $279 million per year or 23.1 percent
of the Medicaid nursing home budget.”® In combination with estimated potential savings of $60 million

" This estimate is based on data provided by James Hunter, Manager, Long-Term Care Rates,
Bureau of Program Reimbursement and Analysis, Illinois Department of Public Aid, Springfield. Mr.
Hunter gave me the following table in reply to my request for information on the fiscal impact of a 10
percent increase or decrease in Medicaid nursing home utilization.

FY 94 FISCAL IMPACT FROM CHANGE IN MEDICAID PERCENT

PATIENT DAYS ANNUAL LIABILITY PERDIEM
FY94 AT 65%
MEDICAID** 22,103,145 $1,209,734,203.00 $54.73
FY94 AT 100% 34,004,838
MEDICAID AT 55% 18,702,661 $1,023,621,248.69 [-$186m]
MEDICAID AT 75% 25,503,629 $1,395,847,157.31 [+$186m]

**BUDGET ESTIMATE FOR FY94

My estimates for 50 percent and 80 percent Medicaid utilization are straight-line projections from Mr.
Hunter's data.

(Footnote continues on next page.)

(Footnote continued from previous page.)

My Estimates SAVINGS/COST
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per year from lllinois lien and estate recovery program, the totd potentia savings to the Medicaid
program is $339 million per year or 28 percent of the current nursing home budget. Given immediate,
aggressive implementation of these recommendations, savings within thefirst year of full
operation could reach $100 million to $140 million from a combination of estate recoveries
(%20 million to $40 million) and cost avoidance ($30 million to $100 million). If the state does
nothing and Medicaid nursing home utilization continues to creep up to 75 or 80 percent™, Illinais will
need to spend an extra $186 million or $279 million respectively per year for nursing home care not
counting inflation adjustments.

Private Contractor's Role

Mogt of the following recommendations can be achieved without additional state appropriations
or FTEs (full time equivadents) by improving management coordination and control and through the use
of private contractors hired on contingency. Such contractorsinclude private attorneys, red estate
agencies and title companies as explained in the specific recommendations below. No connotation is
intended that private contractors will necessarily do a better job than experienced tate staff. The use of
contractors on contingency alows the sate to do projects immediately (and at little or no cost) that
time, saffing and priorities might not otherwise judtify. A principa and coordingting contractor should
orchestrate the whole program and be compensated based on a percentage of the savings from
reversing the trend toward ever-increasing Medicaid nurang home utilization. An independent, private,
coordinating contractor compensated on contingency for producing actud savingsis criticd to insulate
the program from bureaucratic turf battles and undue politica influence. The coordinating contractor's
principa responsibilities will be (1) to help the State revise laws, regulations and policiesin order to
discourage divestiture and maximize assets available for recovery, (2) to assst the state in drafting,
promoting and passing stronger state statutes in support of liens and estate recoveries, (3) to educate
the media, the public, the private bar, Sate judges, digibility workers, hearings officers, and others on
the importance of strongly enforced anti-divestiture rules and carefully monitored income and resource
controls, (4) to develop, implement, and promulgate a public/private long-term care partnership
program that saves the state money by diverting potentid future Medicaid recipientsto lifetime private
insurance protection, and (5) to promote the use of private geriatric care managers and inexpensve
home and community-based services as a private sector subgtitute for premature nursng home
inditutionalization under Medicaid.

The gtate should obtain "section 1115" streamlined waivers, as announced by USDHHS
Secretary Donna Shalda on August 18, 1993, to implement any of these recommendations that are not
otherwise achievable by changesin state law, regulation or policy. The Hedth Care Financing

MEDICAID AT 50% 17,002,419  $930,542,000.00 -$279m

MEDICAID AT 80% 27,203,870  $1,488,867,800.00  +$279m

" Medicaid nursing home utilization already exceeds 80 percent in the states of New Y ork and
Maine.
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Adminigration published "the policies and procedures the Department will follow in reviewing
demondtration proposals and granting waivers under Section 1115 of the Socia Security Act” in the
Federal Register on September 27, 1994. Statutes or regulations proposed here that need to be
waived could be grouped appropriately into one or more forma waiver proposas under the combined
title "llinois Senior Financid Security Waiver Program.”

Recommendat

ions

1 Planning and M anagement

11

1.2

13

14

15

1.6
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Edtimate the potentia savings from these recommendations and reflect them in the
Governor's next budget. This strategy compels those who wish to preserve Medicaid
divestiture and sheltering loopholes to explain what ese in the state budget they would
cut to continue or reingtate them.

Hire a contractor on contingency to reverse the upward trend in Medicaid nurang home
census. The contractor's responsibility should be to design the necessary programs and
orchestrate the implementation of these recommendations. Compensate the contractor
with a percentage of the savings from reducing Medicaid nursing home census and
increasing estate recoveries.

Establish an advisory committee to supervise the implementation of this program. The
committee should include representatives of the Department of Public Aid, the
Department on Aging, and the Department of Insurance aswel as members
representing al of the key long-term care interest groups (senior advocetes, providers,
insurers, etc.)

Mobilize atask force of headquarters and field eigibility and legd saff to build on the
findings of this sudy, identify any additiond loopholes or unclaritiesin Medicad
eligibility regulations and policies and recommend corrective actions.

Activate top management in the Department of Public Aid to fix the problems that can
be solved under existing Sate and federd law, to initiate changes necessary in Sate
datutes, and to investigate, design, request, and obtain waivers of federd Medicaid law
asrequired.

Earmark portions of the savingsincidenta to implementing these recommendations as
seed money to grow the Senior Financid Security Program. For example, target funds
(2) to promote the expansion of home and community-based services; (2) to educate
the public on long-term care risk, liens, and estate recoveries, (3) to administer and
advertise the public/private partnership program; and (4) to encourage the public to
avoid Medicaid by planning ahead for private financing of long term care. The entire
program should be sef-financing through Medicaid savings.
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2 Medicaid Nursing Home Eligibility

21

22

2.3

24

25

2.6

2.7
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Seck awaiver of federd digibility rulesto permit full implementation of the Senior
Financid Security Program described in the previous section. For example: afiveto
seven year look-back period; liens as a condition of digibility; limits on burid trusts, etc.
For additional provisons, see Stephen A. Moses, Medicaid Estate Planning:
Analysis of GAO's Massachusetts Report and Senate/House Conference
Language, LTC, Incorporated, Seattle, Washington, 1993.
Explore privatization of the eigibility determination process on an experimentd bassin
one or two counties. The objective of this experiment would be the dtrictest possible
enforcement of federd and State digibility rules with a percentage of the savings used to
compensate the contractor. Currently, thereis no incentive for digibility workersto
enforcetherules. It iseader for them to put people on assistance whether technicaly
eligible or nat; it is easier for them to help gpplicants get rid of assetsthan to draw up a
complicated spenddown plan.

Close the exempt transfers loophole. Develop clear and objective criteriafor approva
of exempt trandfers and apply the standards consstently in al cases. Refer dl requests
for transfer exemptionsto a specidized, legdly trained, centra group of expertsor to a
contingency contractor after field gpprova, but before payment. Alternatively, train
eigibility workers to refer ambiguous or unusua cases through a hierarchical supervisory
review process. Handle the mogt difficult cases centraly. Stop sending the message
that people who complain the loudest have their cases approved, especidly if they apply
political pressure. Obtain and review the criteria on exempt transfers used by other

dates, especially Oregon.

Develop dricter policy and stronger enforcement to control the use of clams by
relatives that assets taken from Medicad recipients should be exempted to compensate
them for providing care or services provided before Medicaid digibility began.

Continue efforts aready well underway to operation-dize, implement, and train field
gaff on the new OBRA '93 authorities including the extenson of the digibility look-back
period to 36 months, the elimination of the 30-month limit on the pendty period, the
addition of a"transfer of income" pendlty, etc.

Track the new OBRA '93 trust and annuity rules closdy asthey areinterpreted by
private Medicaid planners and implemented by the Hedlth Care Financing
Adminigration; review lllinoislaw, regulations, and policy in this new context; and
ensure that the new authorities are reflected as quickly as possible in sate policy.

Verify and track real property and transfers on all Medicaid applicants and recipients
through county assessor's and recorder's offices. Usefield digibility staff to do these
verifications using time saved by delegating dl complicated income and asset casesto
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the pardegd saff of the centralized Medicaid estate recovery unit suggested below.
Field consultants of the estate recovery program have the expertise to train digibility
workersin this new task. Alternatively, contract with title companies to conduct the
verifications on contingency (i.e., in exchange for a percentage of the savings.)

Cap prepad burid trusts at the minima cost of a decent burial and monitor larger
exiging trugs for recovery of excess funds.

Discourage excessive purchase of exempt assets (such as automobiles and household
goods) to qudify for Medicaid nurang home digibility by advisng digibility workers not
to suggest this practice; by identifying, tracking, and recovering high-vaue persond
property; and by enforcing limits on persona property vaues that may be exempted.

Eliminate the "haf-a-loaf" strategy by requiring that the transfer of assets pendty begin
when an gpplicant would have been digible otherwise if the transfer had not occurred.

This requirement was in an early draft of OBRA '93 but dropped. It will
require awalver.

Conduct astudy to determine by satistical sampling the total amount of lossto the
Illinois Medicaid program from the homestead exemption, funera arrangement shelters,
persond property exclusons and other Medicaid planning techniques. Assgn thistask
to a private contractor paid on contingency from savings incidenta to limiting these
exemptions or enforcing current exemptions more drictly and consstently.

Take advantage of the computerized property ownership and transfer data system to
which the gtate of Illinois subscribesin Cook and the collar counties. (Thesefive
counties contain more than haf of al of the Medicaid nursng home digibility casesin
lllinois) Conduct a comprehensive match with Medicaid digibility rolls. Identify
indligible cases and develop an error prone profile to hdp digibility workers identify
probable indigible cases before they are approved. Consider on-line property checks
at the point of igibility determination for the future. Knowledge that public records are
indantaneoudy searched and verified should have a chilling effect on fraud and
misrepresentation. Retain a private contractor to conduct this study on contingency.

Study the problem of proxy applications and develop a control system for gpplications
submitted by anyone other than the gpplicant. Thisis especidly critica when the
goplicant's representative has a possible conflict of interest. Today, approximately one-
third of Medicaid nurang home applications in llinois are completed and submitted by
the same nursing home that will receive payments from the Medicaid program on behalf
of the gpplicant. Compensate the research contractor from direct savings identified in
the project.

Either diminate mail order gpplications for Medicad benefits atogether or conduct a
study to identify probable high-cost casesthat are error prone. Submit the high-risk
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casesto careful review. Develop a prioritization screen. This study should pay for itsalf
like the others.

Reingtate matches with Internal Revenue Service (IRS) income and asset data. FHeld
daff say thiswas a vaduable verification source until discontinued. If too time consuming
for sate staff, give the task to a private contractor on contingency. Pay the contractor
based on savings from identifying fraudulent or indligible cases.

Obtain gtate legidation to provide an exception to the deadline for digposing of nurang
home applications within 45 days (aged cases) to 60 days (disabled cases) under the
Cohen case whenever complicated income and asset issues are a stake. Conforming
to these rdlaively short deadlinesin complex casesis causing incomplete case reviews
and isresulting in payment for indigible cases according to field saff.

Implement a quality control (QC) system for group home cases. Fidd Staff report that
QC reviews for nursing home cases are rare and that reviewers are usualy
unknowledgeable when reviews do occur. These are the most expensive cases
Medicaid funds and they should be reviewed &t least as assduoudy as any others.

Direct hearings officers to use reason when gpproving excess " Community Spouse
Resource Allowances' to supplement awel spouse'sinterest income. Obtain awaiver
if necessary to contral this potential abuse.

If necessary, seek state legidation and a federd waiver to prevent the "transfer of assets
before income," which empowers wealthy Medicaid gpplicants to shelter hundreds of
thousands of additiond dollars while qudifying for assistance.

Continue to pursue recommendations from the Auditor General and Task Force reports
that were dropped: The State has not pursued federad waivers on look-back periods,
burid policies or spousd assets; nothing has been done to obtain additiona financia
gatements, tax returns, and nursing home gpplications at digibility determination; nor
were the recommendations implemented to improve the unearned income match through
the Internd Revenue Service (in fact, fidd staff told me that they no longer recaive this
extremdy vauable information at dl).

Having dready closed the joint account loophole, act now to discourage abuse of
"account rebuttals' whereby relatives clam that assetsin joint accounts did not redly
belong to the ederly Medicaid recipient.

Develop an error-prone profile to identify and terminate fraud and abuse cases.
Investigate "wholesdle" Medicad estate planning, the practice by public legd assstance

programs or private non-profit providers of advising and asssting clients or membersto
transfer, shelter or encumber assets to qualify for public benefits.
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Egtablish safeguards to assure that seniors get the care they need despite stricter
digibility criteria Also, recognize that Medicaid estate planning often shedes into
financia abuse of the dderly. When gppropriate, Illinois should petition the court to
appoint conservatorsin cases of suspected financial abuse. Oregon uses conservators
inthisway to: relitigate exproprigtive divorce decrees, reverseillegd transfers, invade
trusts, partition undivided property, maintain and sdll properties, eic. This same method
could be used to stop the theft of recipients income by "protective payees’ whichisa
big problem for nursing homes because it deprives them of the patient's contribution to
cost of care. By usng private atorneys on contingency, these initiatives can be taken a
no cogt to the state while generating considerable revenue.

Take full advantage of the legd interpretation that Medicaid etate planning may violate
the common law of fraudulent conveyances. In other words, atransfer in contemplation
of avoiding afuture possible creditor, i.e. Medicaid, may be afraudulent conveyance
even if it otherwise complies with Medicaid rules (see the quotation in Appendix B,
"Medicad Planning Ethical Issues' on this subject).

Track red estate ownership even when it is exempt for digibility purposes. The homeis
70 percent of the net worth of the median ederly household and supplies most of the
recoverable value in estates,

Reguire theill spouse's share of the "snapshot” split to go toward cost of care as
intended by Congress.

Stop wadting timein the digibility interview dancing around the "intent to return” issue.
Either grant the homestead exemption up front, or conversdly, if the state wants to
compel people who are permanently indtitutionaized to sdl their homes, request a
walver to do so. Strong enforcement of the lien program is probably the best middle

path.

Consider requiring that assets transferred to a community spouse by an indtitutionalized
spouse in order to obtain Medicad digibility must revert to the Medicaid spouse if
predeceased by the community spouse. Thisisthe only way to retain such assets for
estate recovery.

Tighten up gtate policy on persond representatives. Watch out for relatives, neighbors,
friends, hospita discharge planners, socid workers, or anyone ese who might have a
conflict of interest. Financid abuseis " commonplace” and "rife’ according to the
Inspector Genera of the Department of Health and Human Services.

Study and resolve the problem of hospital patients who drop their private insurance and
out-of-gtate residents who move to lllinoisin order to qudify for lllinois Medicaid's
increased nursing home reimbursement under the exceptiona care program.
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2.32  Waich vigilantly for the gppearance of new divedtiture techniques. Asthe State of

[llinois clamps down on exempt transfers, buriad exemptions and other easy Medicaid
planning options, the Medicaid program should anticipate that a growing elder law bar
will become ever more creetive in atempting ever more complex divestiture and
sheltering techniques.

3 Medicaid Estate Planning

31

3.2

3.3

34

Monitor the growth of the Medicaid estate planning bar in lllinois carefully. Between
December 23, 1992 and September 1, 1994, the number of Illinois attorneyslisted in
the Experience Registry of the National Academy of Elder Law Attorneys (the
professiona association of Medicaid estate planners) increased from 13t0 18. As
[llinoisimplements OBRA '93 and diminates many of the eesier Medicaid planning
drategies, the market for and the creativity of professond Medicaid estate plannersis
likely to increase Significantly.

Thelllinois Medicaid program should subscribe to and carefully review eder law
publications such as The ElderLaw Report newdetter (published by Little, Brown and
Company in Boston) and a good loose-leaf service like John Regan's Tax, Estate and
Financial Planning for the Elderly or Clark Boardman Cdlaghan's Advising the
Elderly Client. These publications are full of Medicad estate planning techniques that
lawyers are using to circumvent Medicaid digibility rules. The ElderLaw Report,
epecidly, isan excdlent early warning system for Medicaid digibility policy makers
who seek to prevent excessve loopholes and shdlters.

Smilarly, gate digibility staff should attend &l mgor eder law conferencesinduding the
annud Joint Conference on Law and Aging. Join the Nationa Academy of Elder Law
Attorneys and participate. Send representation to all NAELA conferences and
"inditutes.” Thisis an excellent way to monitor old and new Medicaid estate planning
techniques. It aso provides an opportunity to convey the Medicaid program's point of
view on Medicaid edtate planning to professondsin the field and to enlist their help in
correcting problems.

Make the elder law bar part of the solution instead of part of the problem. Medicad
edate planning atorneys are well-intentioned and want to help improve public palicy.
Invite them to get behind this program. Seek their assstance, pro bono or formally on
contingency, to redesign Medicaid as aline of credit on recipients estates instead of a
welfare program for the middle class.

4 Coordination and Control

4.1

LTC I ncor por at ed
Seattle, Washington

Esteblish an advisory board of field dligjbility staff to meet regularly with headquarters
digihility staff to daify and strengthen dligibility policy.
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Give Medicaid nursing home cases new vishility and importance; place the best
workersin group care digibility and challenge them. Field offices say group care has
not been apriority. Inthe past, poor performers were often placed in the program.

Y et Medicaid nursng home cases are the program's most expensive and most
complicated.

To reduce gaff time, errors, and inconsstencies dragtically and to restore confidence in
the system'sfairness. refer dl complicated long-term care income and resource cases to
anew, headquarters unit highly trained and speciaized to enforce uniform statewide
digibility verification rules stringently. Feld gaff should continue to handle dl routine
cases and to implement dl igibility decisons reeched by the new "expert” unit. The
new unit will pay for itsdf by preventing cases of "digibility by default,” reported by
many study respondents, which occur because field workers lack the time or expertise
to enforce complicated rules. Field staff may be better able to handle large casd oads if
the more complicated cases are removed in thisway. The more complicated cases are
a0 the ones mogt likely to save the state money if handled correctly.

Egtablish atall free "800" number to which dl inquiries statewide concerning waysto
shelter income and assets to qudify for Medicaid nursing home benefits can be referred.
Thistoll free number will assure consstent answers regarding state law and policy on
trusts, transfers, and other tricks of Medicaid estate planning. It will dso relieve
eigibility workers, loca office managers, and departmenta lega staff of an enormous
burden they currently beer for providing financia planning advice to Medicaid gpplicants
and thair attorneys. The "800" number will save time, discourage digibility bracket
creep and assure that everyone receives exactly the same information.

Require attorneys, accountants and financia planners who contact digibility workers for
information on how to circumvent Medicaid digibility rulesto consult a centrd,
objective, information source.

Back up fidd digibility staff with strong legd representation.  Support them when they
aeright. Shelter them from politica interference.

Initiate a program of job trades so that field office and headquarters digibility saff of the
Department of Public Aid have the opportunity to walk in each other's shoes for awhile.

Egtablish a hot line for nursing homes to report suspected improper asset transfers or
financid abuse of the elderly.

Help nurang homesto obtain payment for their fees. Instead of deducting presumed
income from Medicaid rembursement and then letting nursing homes do their own
collections, take responghility for the client and the reimbursement. Petition the court to
appoint conservators to represent Medicaid clients on contingency to compel
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representative payeesto turn over Socia Security checks and other incometo the
nursing home whenever Medicad digibility was contingent on such contribution of
income. If the date takes a strong enforcement stance, the chilling effect will discourage
others from financialy abusing seniors.

5 Liensand Estate Recoveries
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Resubmit legidation to adopt the strongest possible definition of "edtate" induding assets
held in joint tenancy with right of survivorship, life esates, living trudts, etc. as permitted
by OBRA '93.

Increase the use of field property consultants to support field office verifications.

Continue to use the experimenta methodology of the field consultant project to expand
into new areas of recovery.

Study estate recovery in other states for ideas and techniques or retain a contractor to
do so.

Enhance recoveries from spouse's and former recipients estates or retain a contractor
to do so.

Expand recoveries of assets sheltered for funeral costs but not expended or retain a
contractor to do so.

Collect persona property aswell asred estate and have afiduciary mantain and
auction the proceeds on contingency, e.g. investment-grade jewdry, paintings, Persan
rugs, cars, etc.

Establish an accounts receivable system including contracts for deeds and open-ended
mortgages which permit recipients and their families to retain assets (such as the family
home) while repaying Medicaid benefits over time.

Seek date satutory authority for automatic recovery of smal accounts held by
Medicad recipients in nurang homes and financid inditutions on the mode of programs
in Oregon and Wisconsin which generate high recoveries with low effort.

Explore contingency contracts with private firms to conduct specia experimenta
projects as a means to expand certain kinds of estate recoveries faster and more
effectivdy than is possible with limited numbers of deate Saff.

Use graphs and charts to measure and display recoveries. Encourage competition

among collectors.
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Seek awalver of merit compensation rules that prohibit bonusing field consultants on the
basis of actua recoveries generated. Take every opportunity to reward and
compensate saff for actud results. Give incentive awards to outstanding recovery
specidigs whenever possble. After dl, they are saving jobs, helping the poor, and
diverting the well-to-do toward preferred private options.

Set athreshold below which estate recovery effort is deemed not to be cost-effective
ingtead of pursuing al cases equdly regardless of potentid return.

Seek dtate statutory authority to require attorneys or persona representatives of
Medicad recipients and nursaing homes to inform the state when arecipient dies. This
requirement impresses the importance of the lien and estate recovery program on
attorneys, persona representatives, and judges. 1t also supplements reports from field
gtaff or clipping services. See Wisconsin's and Massachusetts programs.

Prioritize dl estate recovery cases. Work the biggest, most promising casesfirst. Do
not waste the tax payers money on universa, shotgun approaches that treat every case
equaly irrepective of the probability of recovery.

Allow people who receive lump sumsto pay back past assstance or put money in
escrow againgt future assistance.

Support the lien and estate recovery program with full-time legd help, field viditsto top-
ranked recovery programsin other states to learn new techniques, and performance-
based incentives.

Set up acentra unit of legd and digibility expertsin the estate recovery program to
handle difficult divedtiture and shdter cases strongly and uniformly while relieving fied
gaff of the burden of such complicated cases.

6 Long-Term Carelnsurance

6.1
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6.3
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Explore the feagbility of a program whereby the state government would subsidize long-
term care insurance premiums for low-income seniors with the seniors estates as
security for the subsidies. Insured seniors who some day require long-term care would
not become aliability to the Medicaid program. Their private insurance would pay.
Those who die without needing long-term care would repay their insurance premium
subsidies to the government out of their estates.

Explore the feasbility of government-underwritten home equity conversion.
Take anew look &t the Illinois Partnership and modify it as recommended in the text:

strongly encourage purchase of high qudity, unlimited, lifetime, private long-term care
insurance by publicizing the risk of catastrophic costs and the liability of Medicad liens
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

and edtate recoveries, do not discourage the purchase of lifetime insurance policies and
create a new unfunded ligbility for the state Medicaid program by promisng massve
spenddown forgiveness yearsin the future. Smply: evauate private long-term care
insurance policies, put the state's stamp of approval on the best ones, and encourage
people to buy them, but do not promise exemption from Medicaid spenddown ligbility.

Rescind the Medicaid sate plan amendment that exempts al assets disregarded for
purposes of the partnership from transfer of assets pendties. This exemption undercuts
severely the strongest incentive there is to purchase private insurance, i.e., the risk of
estate recovery.

Target a portion of the proceeds of the lien and estate recovery program to public
education on the importance of planning ahead for the risk of long-term care. Thiswill
help to finance the new partnership program adequately so that it will impact the long-
term care insurance market sgnificantly.

Form awork group consisting of private insurance agents and staff of the Department
on Aging, the Department of Public Aid, and the Department of Insurance to steer the
new public/private partnership in directions that benefit the public.

Condder tax incentives to encourage the purchase of private long-term care insurance,
date revenue estimates permitting.

Work closdly with the Insurance Department to encourage private insurance. Explain
the enormous expense to the state of Illinois of Medicaid nursng home expendi-tures,
the imminent need to curtail such cogts, and the urgency of offering citizensavigble,
affordable private insurance dternative.

Work with the Insurance Department to resolve regulatory issues (such as the question
of whether or not to mandate nonforfeiture and inflation benefits) in such away asto
assure access to quality products without driving up premium costs beyond the average
[llinoisan's ability to pay.

Explore ways to enhance the affordability of private long-term care insurance by (1)
encouraging seniors to use home equity conversion (i.e. reverse annuity mortgages) to
help finance premiums, and (2) advising adult children to purchase policies for their
parents to protect the heirs inheritances from private nursing home costs and/or
Medicaid estate recoveries.

7 Home and Community-Based Services

71
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The state should study private geriatric care management and find ways to encourageit.
Geriatric care managers (GCMs) hep seniors to use their income and savings to remain
at home asthe seniors prefer. GCMs assess seniors care needs, identify necessary
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sarvices, retain caregivers, manage cases, and place worried (often out-of-state)
relatives minds at ease. The National Association of Professona Geriatric Care
Managersis a vauable resource for information on this professon. Seniors whose
assts are not divested or shdltered to qudify for Medicaid nursing home benefits can
often remain & home for long periods by paying privately for home and community-
based services guided by professiona geriatric care management.

8 Publicity

8.1

8.2

8.3

8.4

8.5

8.6

Design a brochure that explains the risks of long-term care, the need for insurance, the
ligbility of liens and edtate recoveries, and the closing of digibility loopholes. Put the
date of lllinois imprimatur on the flyer and digtribute it in mass mailingsto al citizens of
the State.

Draft an executive proclamation for Governor Edgar to ddliver a a press conference
declaring that Medicaid in lllinoisisfor the genuindy needy, that measures are being
taken to discourage Medicaid estate planning, that restrictions on divestiture of assets
are being tightened, that a Strong estate recovery program isin effect and expanding,
and that seniors and heirs should carefully examine private long-term care insurance
options.

Draft asmilar satement as a " Sense of the Legidature Resolution™ for introduction in
the state House and Senate.

Mount a campaign to educate the media, the public, attorneys, judges, digibility
workers, hearings officers, seniors and their advocates, nursing homes, home hedlth
agencies, insurance agents and other long-term care interest groups concerning the
issues explained in and the public policy changes recommended by this report.

Make SHIP, the Land of Lincoln Legal Assistance Foundetion, Inc., the Area Agencies
on Aging and other organizations that serve seniors part of the solution instead of part of
the problem. Engage them in spreading the word: Plan ahead to avoid Medicaid
ingtitutiondization, digibility problems, liens, and estate recoveries; buy qudity private
long-term care insurance; use geriatric care management to arrange cost-effective home
and community-based services as long as possible, etc.

If possible, use the measures announced in these proclamations and educationa
programs to produce the savings necessary to preserve lllinois generous optional
Medicaid services, medicaly needy digibility system, and liberd spousal
impoverishment guiddines.

9 Evaluation

9.1
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Invite the Illinois Auditor Generd to do afollow-up study on "enforcement of property
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transfer laws."

9.2  Edgablish aformd system to track, evauate, and measure the fiscal impact of
implementing these recommendations.

The Magic Bullet:

LTC, I ncor por at ed How to Pay for Universal Long-Term Care

Seattle, Washington



Respondent s/ | nt er vi enees 67

RESPONDENTSINTERVIEWEES

Mayda Abbott, Public Aid Assistant Administrator 11, Nuraing Home Services, Illinois Department of
Public Aid, Chicago

Fred Backfield, Chief, Bureau of Management and Budget, 11linois Department of Public Aid,
Soringfield

Barry J. Beckwith, Chief, Bureau of Program and Field Management, Division of Operations, Illinois
Department of Public Aid, Springfield

Michael Belletire, Deputy Chief of Staff, Office of the Governor, Springfield

James Berger, Deputy Director, Adminigtrative Operations, I1linois Department of Public Aid,
Soringfied

Jean Blasar, Manager, Divison of Long-Term Care, lllinois Department on Aging, Springfield

Jan Boone, Assstant Bureau Chief, Bureau of Long-Term Care, Illinois Department of Public Aid,
Springfid

Marlene Bowens, Acting Public Aid Assstant Adminigrator |, Nursng Home Services, llinois
Department of Public Aid, Chicago

Dennis Bozzi, Executive Director, linois Associaion of Homes for the Aging, Hinsdale

Richard Bracken, Adminigtrator, Parkhill Medica Complex, Chillicothe

Myron Brigman, Staff Attorney, General Counsdl's Office, 1llinois Department of Public Aid, Springfield
Charles J. Budinger, CLU, Supervisng Insurance Anays, Illinois Department of Insurance, Springfield

John Budny, Manager, Program Development and Budget, 11linois Department of Mental Hedlth and
Deveopmentd Disabilities, Springfield

Sherilyn Bundy, Intake Maintenance Specidi<t, Franklin County, Illinois Department of Public Aid,
Benton

Kely Carter, Supervisor, Medical Budgeting Unit, Bureau of Management and Budget, 1llinois
Department of Public Aid, Springfield

M. Lee Chrigtie, Ph.D., Long-Term Care Policy Researcher, Bureau of Program and Reimbursement
Andyss, lllinois Department of Public Aid, Springfidd
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Kathy Claunch, Program Director, Senior Hedlth Insurance Program, Springfield
David B. Conklin, Board Secretary, Illinois Nursing Home Administration Association, Rockford

Don Cox, Methods Operations Anayst, Bureau of Program and Field Management, Division of
Operations, Illinois Department of Public Aid, Springfield

William D'Arcy, Divison Manager - Homes/Aging, Cathalic Charities of Chicago, Chicago

George Anne Ddly, Chief, Bureau of Long-Term Care, Illinois Department of Public Aid, Springfield
Vince DeMuzio, Senator, State of Illinois, Carlinville

Kurt DeWeese, Services Andyst, House Democrat Staff, Springfield

Donna Drew, Income Maintenance Specidist, Sangamon County, [llinois Department of Public Aid,
Springfidd

Florence Dunbar, Acting Public Aid Assistant Adminigtrator 1, Nursng Homes Services, lllinois
Department of Public Aid, Chicago

JII Egan, Director, Condtituencies, Illinois Hospita Association, Naperville

Ann Fisher, Supervisng Attorney, Legd Assistance Foundation of Chicago, Chicago

Curt Heming, Bureau Chief, Bureau of Collections, Illinois Department of Public Aid, Springfield
Howard Gnatowsky, President, H& S Insurance Services, Inc., Pddtine

Jason Gold, Legidative Liaison, Illinois Department of Public Aid, Springfield

Clarence Golden, Supervisor of Technicad Recovery Unit, Bureau of Collections, Illinois Department of
Public Aid, Chicago

Murray Gordon, President, MAGA, Limited, Deerfied

Petricia Grant, Public Aid Assistant Adminigirator |, Nursng Home Services, Illinois Department of
Public Aid, Chicago

Andrew Gruber, Senate Democrat Staff, Springfield

Jm Haertd, Public Aid Program Consultant, 11linois Department of Public Aid, Springfield
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Marie Havens, Bureau of Policy, Planning and Program Development, 1llinois Department of Mentd
Hedth and Developmentd Disahilities, Springfield

Melinda Hazelwood, Waiver Coordinator, Bureau of Long-Term Care, Illinois Department of Public
Aid, Springfidd

Ray W. Hemphill, Vice-President, Lutheran Socia Services,
DesPlanes

John Hicks, Adminigtrator, Divison of Fidd Operations, Illinois Department of Public Aid, Springfield

Mary Hill, Bureau Chief, Fidd Operations of Long-Term Care, Illinois Department on Aging,
Springfied

Mary Kaye Hirsbrunner, Chief Executive Officer/Adminigrator, Jackson Heights Nursng Home,
Farmer City

George Hovanec, Adminigtrator, Division of Medica Programs, Illinois Department of Public Aid,
Springfidd

Sharon Howard, Policy Andyst, Bureau of Long-Term Care, Illinois Department of Public Aid,
Springfidd

James Hunter, Manager, Long-Term Care Rates, Bureau of Program Reimbursement and Analysis,
[llinois Department of Public Aid, Springfidd

Johnetta Jordan, Manager, Technica Recovery, lllinois Department of Public Aid, Springfield
Richard L. Kaplan, Professor, University of Illinois a Urbana-Champaign College of Law, Champaign

Bev Kaydus, Supervisor, Project Staff, Bureau of Program and Field Management, Division of
Operations, Illinois Department of Public Aid, Springfield

William Kempiners, Executive Director, Illinois Hedth Care Association, Springfield
David Krieger, Regiond Manager, AMEX Life Assurance, Arlington Heights
Carolyn Kusnerik, Administrator, County Nursing Home Association, Ottawa

Land of Lincoln Lega Services declined to participate in this study because they "no longer do nursing
home asst trandfers... [and] would not be able to answer our questions.”

Mary Ann Langston, Adminigrator, Divison of Policy, Illinois Department of Public Aid, Springfield
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OlgaLove, Locd Office Adminigrator, Nursing Home Services, 1llinois Department of Public Aid,
Chicago

Michelle Maher, Budget Andyst, Bureau of Management and Budget, Illinois Department of Public
Aid, Springfidd

John Maitland, Senator, State of Illinois, Bloomington
Connie March, Vice President Geriatric Services, ServantCor, Kankahee

Greg Matardli, Locd Office Adminigtrator, Sangamon County, Illinois Department of Public Aid,
Springfidd

Mary J. Mayes, Senior Policy Andys, Long-Term Care, lllinois Department on Aging, Springfield
Carol Meeks, Vice Presdent, Extended Care Divison, EHS Hedlth Care, Downers Grove

Wendy Mdtzer, Staff Attorney, Illinois Citizens for Better Care, Chicago

Marti Merritt, House Republican Staff, Springfield

James L. Metzger, Executive Director, Apogtolic Christian Restmor, Inc., Morton

Dwight L. Miller, President, Ilinois Nursing Home Adminigtrators Association, Robinson

Robert Molitor, Assstant Vice President of Operations, Alden Management Services, Inc., Chicago
Ken Molnar, Agent, AMEX Life Assurance, Arlington Heights

Dan Moore, Research Economigt, Long-Term Care Rates, Bureau of Program Reimbursement and
Andyss Illinois Department of Public Aid, Springfield

Sam Morgante, Director of Product Development and Government Relations, AMEX Life Assurance,
San Rafedl, CA

Mike Murphy, Chief, Office of Legidation and Externd Affairs, lllinois Department of Public Aid,
Springfield

Catherine C. Myers, Acting Public Aid Assgtant Adminigtrator 1, Nurang Home Services, Illinois
Department of Public Aid, Chicago

Myron P. Nidetz, Member, Metropolitan Area Satdllite Group, American Association of Retired
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Persons, Dolton
Ann O'Hagan, Manager, Regulatory Affairs and Congtituencies, Illinois Hospital Association, Naperville
Bill Opper, Bureau Chief, Bureau of Policy and Training, Illinois Department of Public Aid, Springfidd

Margd S. Peddicord, CPA, Manager, Office of Health Finance, Illinois Department of Public Aid,
Soringfidd

Steven C. Perlis, Attorney at Law, Arlington Heights

David Peterson, Deputy Genera Council, Office of the Generd Counsd, Illinois Department of Public
Aid, Springfidd

David Phelps, Representetive, State of 1llinois, Harrisburg
Méeody Platson, R.N., M.A., Vice Presdent of Geriatrics, Chicago Golden L.I.G.H.T., Chicago

Scott Reimers, Summer Intern, Bureau of Long-Term Care, lllinois Department of Public Aid,
Springfied

Kirk Riva, Director of Public Policy, Illinois Association of Homes for the Aging, Springfield
Marlene Robinson, Supervisor of Exceptiona Care, Illinois Department of Public Aid, Springfield
Beverly Rowley, State Long-Term Care Ombudsman, Illinois Department on Aging, Springfield

Linda Ruggless, Public Aid Caseworker Lead Specidist, Sangamon County, Illinois Department of
Public Aid, Springfied

John Rupcich, Supervisor, Medicd and Generd Assistance, Bureau of Policy and Training, Illinois
Department of Public Aid, Springfield

John J. Ryan, Executive Director, County Nursng Home Association, Springfield
Tom Ryder, Representative, State of Illinois, Jerseyville

Catherine Rylait, Budget Analyst, Bureau of Management and Budget, Illinois Department of Public
Aid, Springfidd
James Samatas, Executive Director of Operations, Lexington Hedth Care Centers, Lombard

Jura S. Scharf, Associate Director, Catholic Conference of Illinois, Chicago
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MariaR. Schmidt, Assstant Executive Director, Illinois Hedth Care Association, Springfield
Lester Sherer, Division Controller, Manor Healthcare Corporation, Naperville

Connie Sims, Medicaid Policy Manager, 1llinois Department of Mentd Hedth and Developmenta
Disahilities, Springfied

Wayne Smallwood, Manager, Internd Operations, Bureau of Long-Term Care Qudity Control, Illinois
Department of Public Aid, Springfield

Linda Smith, Insurance Anay4, Illinois Department of Insurance, Life, Accident and Hedth Compliance
Unit, Springfidd

Terry Sullivan, Associate Director, [llinois Council on Long Term Care, Chicago

Alan Summers, Loca Office Adminigrator, Franklin County, [llinois Department of Public Aid, Benton
Teri Taggart-Sankey, Coordinator, Accounts Receivable Services, DEBES Corporation, Rockford
Kevin Taylor, Director of Program Andysis, Illinois Council on Long Term Care, Chicago

Steve Tenhouse, Director of Reimbursement, The Tutera Group, Elgin

Randy Tomlin, Medicaid Coordinator, Illinois Department of Rehabilitative Services, Springfield

David Weishaum, Legidative Liason, Illinois Hedth Care Association, Springfield

Barbara Wexler, Adminigtrator, Lieberman Geriatric Hedth Centre, Council for Jewish Elderly, Skokie

Mary Beth Woolard, Public Aid Lead Casaworker Supervisor, Franklin County, Illinois Department of
Public Aid, Benton

Glen Zilmer, Adminidrator, Warren Barr Pavilion, Illinois Masonic Medica Center, Chicago
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APPENDIX A:
Work Plan: Controlling Medicaid Long-Term Care Costs

Submitted to the lllinois Department of Public Aid
by
Stephen A. Moses, Director of Research
LTC, Incorporated

|. Objective: Produce a step-by-step plan to save the state of 11linois $320 million per year in
Medicaid nursing home expenditures while Smultaneoudy assuring universal access to top quaity long-
term care for rich and poor citizens dike across the whole spectrum from home and community-based
to nursng home care.

I1. Problem: Medicaid nurang home expendituresin lllinois have increased from $1.1 billion in 1992
to an expected $1.6 billionin 1995. This rapid cost increase severely impairs the state's ability to
maintain generous Medicaid nursang home digibility criteria, to expand the home and community-based
sarvices preferred by seniors, and to sustain adequate financing for other critical state services such as
corrections, education, and highways. In hisfisca year 1995 budget address, Governor Edgar called
for "amassive overhaul of our Medicaid program, one that targets fraud and abuse, and borrows
heavily from success stories in the private sector...." This project would operationdize the Governor's
vison as applied to Medicaid long-term care financing.

[1l. Diagnosis: Generous Medicad nurang home digibility rulesin lllinois (and dsawhere), dthough
well-intentioned and politicaly popular, have gradudly converted a means-tested public assstance
program (welfare) into an expensive, de facto long-term care entitlement program. Consequently,
private out-of-pocket and insurance financing of home, community-based, and nursing home care have
languished while Medicaid costs for these programs have sky-rocketed. The public policy dilemmais
to contain Medicaid long-term care spending without incurring the wrath of voters by increasing taxes or
cutting benefits.

IV. Treatment: The solution to this quandary, proposed in along series of reports by the DHHS
Inspector Genera, the Generd Accounting Office, and LTC, Incorporated, is to retain generous
Medicaid digibility criteriawhile redtricting asset transfers and shelters, enhancing etate recoveries, and
encouraging private long-term care financing dternatives. The difficulty with this solution, however, is
that it is complicated to achieve and it is often opposed by various long-term care interest groups.
Therefore, atwo-fold public policy intervention is needed: the Medicaid program must assure that (1)
every federd and State Satutory, regulatory and adminisirative remedy is fully employed to target public
ass stance resources to the most needy while diverting more prosperous people to private financing
options and (2) every stakeholder in the long-term care financing issue understands the benefit to its
congtituency of implementing the necessary measures. These are the pecific goas that this project
would seek to achieve.
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V. Work Plan: To achieve the objective and gods of this project, we propose the following activities:

A. Examine Medicad nurang home digibility criteriain Illinois with atention to federa and
date satutory, regulatory and policy guiddines. Thoroughly study and review dl rdevant sate and
federa satutes, regulaions and policy manuas and compare them to digibility policiesin other states.
Provide recommendations for state legidation, program policy changes and federd walversto achieve a
stronger and tighter asset control methodol ogy.

B. Review the state'simplementation of OBRA '93 (Omnibus Budget Reconciliation Act of
1993) authorities. Interview responsible state staff and study existing plans, proposed legidation, and
policy options under consideration. Recommend ways that the state of Illinois can take full advantage of
this powerful new federd legidation.

C. Apprasethe status of Medicaid estate planning (the artificid impoverishment of frall seniors
to qudify them for publicly financed nurang home benefits) in Chicago and down date. Review the
legd literature on Medicaid planning in lllinois and interview five or more key, influentia elder law
attorneys. Recommend measures to control Medicaid estate planning and to encourage attorneys,
financid planners, accountants and other senior advisers to suggest private long-term care financing
dternaives while their dlients are young and hedlthy enough to afford them.

D. Pan and conduct Stevidtsto at least threelocd Medicaid nursing home digibility loca
offices (urban, suburban, and rurd). Interview supervisors and digibility workers; review digibility
policies and procedures, examine ajudgmenta sample of Medicaid nursaing home digibility case
records, compile examples of Medicaid estate planning techniques, explore the potential impact of
possible dternative solutions on affected fied aff; and obtain ideas and recommendations from front
line workers.

E. Andyzelllinois lien and edtate recovery satutory authorities, regulations, adminigrative
policies, program activity, and collections. Interview key program staff; analyze procedures, examine
the integration of front-end digibility controls with back-end collection efforts; estimate maximum
recovery potentia; research best practices from other states and explore the possibility of gpplying them
inlllinois. Recommend initiatives to maximize non-tax revenue to the state of 1llinois from lien and estate
recovery programs.

F. Study long-term care insurance regulaion in lllinois. Interview representatives of the State
Insurance Commissioner's office; review laws, regulaions and policies governing the content and sale of
long-term care insurance products in the ate; interview agents and brokers who market home health
and nursing home insurance policies concerning the obstacles they face; compare policies and practices
in lllinois with other sates; and analyze the chilling effect of easy Medicaid digibility on the marketability
of private insurance dternatives. Recommend statutory, regulatory and policy changes to enhance early
planning for private long-term care insurance as an affordable, high quality dternative to reliance on
Medicaid nursing home benefits by defaullt.

G. Interview and brief key long-term care stakeholders. e.g., senior and consumer advocates,
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Governor's gaff, key legidators and staff, proprietary and non-proprietary nursing home and home
hedlth providers, long-term care insurers, Medicaid planners, taxpayer representatives, the Chamber of
Commerce and other business interests, Medicaid management, line and lega staff, and any other group
which the Department believes would be appropriate. It iscritical to meet with each group separately
to target and concentrate on its particular interests. The purpose of these meetingsisto discern the
prevailing atitudes of the various interested parties, both public and private, in the long-term care area
and to introduce them to the consensus strategy described in the Inspector Generd's reportsand LTC,
Incorporated's Florida, Montana and Wisconsin reports. We will conduct two-hour presentations
(dmilar to my program for sate executive staff in Springfidd on March 30, 1994) for each interest
group with astake in the long-term care financing issue. Presentations will include a summary of the
problem, an historical perspective on how we got into the fiscal and politica predicament we arein, a
summary of recommendations from the DHHS Ingpector Genera and other government agencies on
how to resolve the Situation, and an explanation of why it isin the best interest of each group to work
cooperatively with the others on the proposal under consideration to the mutua benefit of al. Each
respondent will receive an information pack of articles and reports on the topic Smilar to the one
digtributed a my briefing in March.

H. Examinethe overadl socid impact (upon the elderly population, families, etc.) from the
transfer of resources and assets. We propose to explore every aspect of the potential ramifications for
seniors of the transfer of assets and resources issue and to provide relevant recommendations on each.
For example, what effect does Medicaid estate planning have on the state's ability to finance and the
nursng homes aility to provide access to quality long-term care? Will closing loopholes discourage
vulnerable seniors from seeking needed care? Does the easy availability of Medicaid benefits
discourage advance planning and purchase of private long-term care insurance products or continuing
care retirement community contracts? To what extent are middle class people on Medicaid consuming
Sate tax revenues needed to fund other public needs such as education, highways, and prisons? Are
there ways to divert the middle class to other financing mechanisms while making Medicaid benefits
more readily available to the poor than ever before? We will address al of these questions and many
more Smilar onesin the fina report of this project.

|. Prepare and submit an interim report mid-way through the project summarizing current
gatus, problems encountered, solutions proposed, work remaining, preliminary findings, etc.

J. Andyze dl daa; write the find report including the action plan implementation srategy; and
submit five origind bound copiesto the state. Thefina report will be entirely substantive, clear and
readable as evidenced by our previous work products, samples of which have been provided. The god
isto prepare adocument suitable for presentation to the state legidature as a game plan to improve
long-term care access and quality, benefit seniors, reduce Medicaid expenditures and enhance the fiscal
responsbility of State government.

K. Subsequent to publication of the find report, the author will be available in Chicago and
Springfield for one week at the Department’s convenience to present state legidative testimony, advise
on implementation strategy, conduct media briefings, present findings to key interest group
representatives, and provide any additiona follow-up work desired by the state.
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L. We anticipate that the state will provide a desk, phone, and meeting space during our Site
visits and will assist usin obtaining necessary documentation, contacting appropriate respondents,
scheduling interviews, and making other arrangements essentid to the successful completion of the
project. Thiskind of shared responsibility has worked very well in previous projects with other states.
We edtimate the totd ate staff time necessary to perform these functions during the entire project to be
approximately 120 to 160 person hours.

VI. SiteVidts: We anticipate the need to spend gpproximately 15 work daysin Illinois during this
project for the purpose of conducting interviews and briefings, visting loca digibility offices, andyzing
current policies and procedures, conducting legd research, etc. In addition, we have dlowed and
budgeted for a post-project trip of five days for follow-up, testimony, briefings, etc.

VIl. Schedule: We recommend beginning this project by late July 1994 and completing it by early
November 1994.

VIII. Deliverables: Oneinterim status report of severd pages and five copies of aformd, bound find
report reflecting al of the commitments made within this proposal.

IX. Experience and Credentials: All tasksrelated to this project will be performed by Stephen A.
Moses or Kathryn J. Tjelle of LTC, Incorporated as delineated below:

A. LTC, Incorporated is a private firm specidizing in long-term care financing and insurance,
The company aso provides consulting services to state Medicaid agencies and publishes awell-known
and highly respected nationd newdetter cdled LTC News & Comment.

B. Asto the competence and bona fides of Stephen A. Moses, Director of Research for LTC,
Incorporated to conduct this research, Mr. Maoses served for nine years with the Hedth Care Financing
Adminigration as aMedicaid State Representative. I1n this capacity, he conducted periodic reviews of
Oregon's long-term care digibility system, asset control methodologies, and estate recovery program;
he directed afeashility sudy of closing digibility loopholes and implementing estate recoveriesin ldaho;
and he surveyed every Medicaid digibility system, lien and estate recovery program in the country (The
Medicaid Estate Recovery Sudy, Region 10, November 1985).

In 1987, Mr. Mosesjoined the Office of Inspector Generd of the U.S. Department of Health and
Human Services where he was the national project director and author of another nationd study of
Medicaid nursng home digibility, Medicaid estate planning, and asset and resource divestiture problems
entitted Medicaid Estate Recoveries, June 1988. He also directed and authored Transfer of Assetsin
the Medicaid Program: A Case Sudy in Washington Sate May 1989 for the Office of Inspector
Genera. Both of these projects delved deeply into al of the topics proposed for review in lllinois. Mr.
Moses advised the Generd Accounting Office on dl aspects of its sudy entitied Medicaid: Recoveries
from Nursing Home Residents' Estates Could Offset Program Costs, March 1989. He briefed
then-incumbent Secretary Otis Bowen of USDHHS and Administrator William Roper of HCFA on the
growing nationa problem of Medicaid asset/resource divestiture and the need for Medicaid estate
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recoveries and he wrote the Inspector General's contribution to the report to Congress on these
subjects that was mandated by the Medicare Catastrophic Coverage Act of 1988 (Medicaid Estate
Recoveries. A Management Advisory Report, December 1988.)

Since leaving federd service in 1989, Mr. Moses has published over three dozen articles on Medicaid
edate planning, nursing home digibility, transfer of assets, liens and estate recoveries, he has consulted
on these subjectsin over 25 states and spoken at innumerable nationa conferences; and he has tetified
before nearly two dozen State legidatures. As Director of Research for LTC, Inc., Mr. Moses has
directed and authored studies on Medicaid nursng home digibility, asset and resource transferring
techniques, methods to control divedtiture, estate recoveries, and how to implement OBRA '93 in
numerous states, eg.: Medicaid Estate Recoveries in Massachusetts: How to Increase Non-Tax
Revenue and Program Fairness, December 1990; The Senior Financial Security Program: A
Plan for Long-Term Care Reformin Wisconsin, June 1992; Medicaid Estate Planning in
Kentucky: How to Identify, Measure and Eliminate Legal Excesses, March 29, 1993; Long-Term
Carein Montana: A Blueprint for Cost-Effective Reform, September 23, 1993; and The Florida
Fulcrum: A Cost-Saving Strategy to Pay for Long-Term Care, April 21, 1994. Of closdly related
ggnificanceis Medicaid Loopholes. A Satutory Analysis with Recommendations, which Mr.
Moses presented to the minority staff of the United States Senate Committee on Finance in 1991 and
Medicaid Estate Planning: An Analysis of GAO's Massachusetts Report and Senate/House
Conference Language, presented to The United States Senate Committee on Finance and Specia
Committee on Aging, July 30, 1993. Any or dl of these reports and publications are available for
review upon request.

All derica, organizationd, logigtical, and support duties for this contract will be performed by Kathryn
J. Tjelle, Research Coordinator, LTC, Incorporated. Ms. Tjelleis agraduate of the University of New
Mexico. She has 13 months experience with LTC, Incorporated performing such duties.

X. References. Thefollowing persons may be contacted concerning the projects referenced above:

A. Horida Contract Officer: Susan Ahrendt, Medical Hedlth Care Program Analyst, Agency
for Hedlth Care Adminigtration, Office of Medicaid Program Andysis, 1317 Winewood Blvd., Building
6, Room 235, Tallahassee, FL, 32301, 904-488-9350.

B. Montana Contract Officer: Terry Frisch, TPL Manager, Department of Socia and
Rehabilitation Services, 111 North Sanders Street, Box 4210, Helena, Montana, 59604, 406-444-
4162.

C. Wisconsn State Contact: Gene Kussart, Executive Assigtant, Department of Health and
Socia Services, P.O. 7850, 650 One West Wilson St., Madison, WI, 53707, 608-266-9622.

D. Inspector Genera contact: Michagl Mangano, Principa Deputy Inspector Generd, Office
of Inspector General, Room 5246 Cohen Building, 330 Independence Ave., SW., Washington, DC,
20201, 202-619-3146.
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E. U.S Senate Contact: Roy Ramthun, Professond Staff Member, Senate Finance
Committee, 203 Hart Building, Washington, DC, 20510, 202-224-5315.

F. Massachusetts State Contact: John Robertson, Acting Deputy Associate Commissioner,
Medica Assistance, Essex Station, P.O. Box 68, Boston, MA, 02112, 617-348-5375.
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APPENDIX B: BACKGROUND QUOTATIONSAND CITATIONS

The purpose of this Appendix isto provide a context and conceptua framework for readers
who may not dready be fully familiar with the gerontologicd and public palicy literature on long-term
carefinancing. | hope that these quotations provide some background that will be helpful to understand
and evauate the text. The topics covered are Aging Demographics, Hedlth and Long-Term Care
Statistics, Cost-Effectiveness of Home and Community-Based Services, Letter to Ann Landers, Long-
Term Care Risk and Financing, Home Equity Conversion, Medicaid Background, Entitlement Program
Problems, Elder Law Issues, Medicaid Planning Quotes Since OBRA '93, and Medicaid Planning
Ethicd 1ssues.

Aging Demogr aphics

"The proportion of the population that is dderly is growing; it will explode as the baby-boom generation
retires....No other demographic change will influence the Nation in the next 50 years as much....Every
American and every facet of the society will be affected.”

Council of Economic Advisers (CEA), The Annual Report of the Council of Economic Advisers,
U.S. Government Printing Office, Washington, D.C., 1985, p. 160.

"Although the ederly represented only 12 percent of the population in 1987, they accounted for 44
percent of spending for persona hedlth care.”

Joseph S. Piacentini and JlI D. Foley, EBRI Databook on Employee Benefits Employee Benefit
Research Ingtitute, Washington, D.C., 1992, p. 200.

"The elderly population doubled between 1950 and 1980 and will double again by 2030, accounting for
amos one-fifth of the U.S. population.”

Council of Economic Advisers (CEA), The Annual Report of the Council of Economic Adviser,
U.S. Government Printing Office, Washington, D.C., 1985, p. 157.

"The fastest-growing segment of the population isthe very old, who are a high risk of chronic illness,
functiona dependency, disability, and inditutionaization."

Dorothy P. Rice and Mitchell P. LaPlante, "Chronic lliness, Disability, and Incressing Longevity,” in
Sullivan, Sean and Marion Ein Lewin, editors, The Economics and Ethics of Long-Term Care and
Disability, American Enterprise Ingtitute for Public Policy Research, Washington, D.C., 1988, p. 11.
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"Presently there are gpproximately 2.5 million people over 85 years of age, or 1.1% of the total
population. Thisisexpected to increase to 16 million or 5.2% of the population by the year 2050. Of
the over 85 age group, 20% reside in nursing homes."

Nationa Association of Insurance Commissioners (NAIC), Long Term Care Insurance: An Industry
Per spective on Market Development and Consumer Protection, 1987, p. 3.

"Poverty among the nationss elderly, counted from 1965, peaked at 5.4 million, or 29.5% in 1966. It
was 4.8 million, 24.6% in 1970, 3.3 million, 15.3% in 1975, 3.9 million, 15.7% in 1980, 3.5 million,
12.6% in 1985 and 3.6 million, 12.2% in 1990." (Census Bureau reported in Aging News Alert,
9/9/92)

Income of elderly:

Households (1992 data)

Mean: $24,849 (U.S. Census[income], 1993, p. 5)

Median: $17,160 (U.S. Census[income], 1993, p. 1)

Per household member: $14,053 (U.S. Census [income], 1993, p. 15)

$8,149 for unrelated individuas (U.S. Congress, 1990, p. 26)

"The median income of the 20.9 million householders 65 and over in 1991 was $16,975, versus
$16,855in 1990...." (Census Bureau reported in Aging News Alert, 9/9/92) Increased to $17,160 in
1992. (U.S. Census[income], 1993, p.1)

Compare the elderly's poverty level (1994 data)

Couples: $9,840 (DHHS ascited in Older Americans Report (OAR), 2/18/94, p. 57)

Individuas. $7,360 (DHHS ascited in OAR, 2/18/94, p. 57)

Median net worth (1991 data)

$88,192 (U.S. Census [assets], 1994, p. xi)

The Magic Bullet:

LTG, 1 ncor por at ed How to Pay for Universal Long-Term Care

Seattle, Washington



Appendi x B: Background Quotations and Gtations 88

Excluding home equity: $26,442 (U.S. Census [assets], 1994, p. i)
Home equity: $61,750 (U.S. Census [assets], 1994, p. xi)

70.0% of net worth of median elderly household isin the home (U.S. Census [assets], 1994, p. xi)

Home equity

Tota home equity of the 65+ age group: over $1.5 trillion
15,734,000 e derly home owners (77.3% of al elderly households)
Of these, 12,969,000 are owned free and clear (82.5%)

Median home value: $70,418. Mean: $95,175.

American Housing Survey for the United States in 1991, Bureau of the Census, provided by Bruce
Jacobs on 2/7/94, 1991 data)

"Boomers will inherit some $10.4 trillion from 1990 to 2040--for a mean inheritance of some $90,000,
according to Robert B. Avery and Michael S. Rendall, professors of consumer economics and housing
a Corndl University." (Business Week, 9/12/94, p. 64)

"Federd spending on the elderly accounted for 28.2 percent of total Federa expendituresin 1990, up
from about 16 percent in 1965 and 23.4 percent in 1980. By 1995, these outlays are projected to
congtitute about one-third of total Federd spending. Benefits for the aged, as a share of gross domestic
product (GDP), are projected to reach 7.6 percent of GDP by 1995, amost 2 3/4 times the 1965
level." (1993 Green Book, p. 1563)

"At the turn of the century, life expectancy was 47.3 years. By 1991, life expectancy (provisond
estimate) had increased to 75.7 years...28.4 [extra] years of life gained over the century.”

JF. Van Nostrand, S.E. Furner, and R. Suzman, editors, Health Data on Older Americans. United
Sates, 1992, Nationa Center for Hedth Statistics, Vita Hedth Stat 3(27), 1993, p. 1.

Asof 1985: 78 years for women, 72 for men.

United States Congress, Senate Special Committee on Aging, Aging America: Trends and
Projections, February 1990 Edition, Serid No. 101-J, U.S. Government Printing Office, Washington,
D.C., 1990, p. 14.
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Health and Long-Term Care Statistics

"For every 1,000 nursing home residents, 674 [67.4 percent] had at least one cognitive disability.”

JF. Van Nodgtrand, S.E. Furner, and R. Suzman, editors, Health Data on Older Americans: United
Sates, 1992, Nationa Center for Hedth Statistics, Vita Hedth Stat 3(27), 1993, p. 4.

"Persons age 65 to 74 have a 1 in 25 chance of having [Alzheimer's disease]; for those 85 and older,
thislikelihood risesto a staggering nearly 1in 2 chance. This 85-plus age group is the most rapidly
growing sector of the American population, portending a dramatic increase in the overal number of AD
casessin the coming century.”

Nationd Indtitutes of Health, Nationd Ingtitute on Aging, "Progress Report on Alzheimer's Disease,
1992," NIH Publication No. 92-3409, Washington, D.C., 1992, p.1.

"Elderly Americans are spending more than twice as much on hedlth care, even after accounting for
inflation, as they were before the government established Medicare, according to a new report [by
FUSA]...from $1,589 in 1961 to $3,305 in 1991...out-of-pocket health expenses currently consume an
average of 17.1% of an dderly family's after-tax income, compared with 10.6% in 1961." (WSJ,
2/26/92, p. B-3)

"The prevaence of disability rises steeply with advancing age. Only about 14 percent of people aged
65-74 were disabled in 1985, but that proportion rises to 58 percent for people aged 85 and over.”
Alice M. Rivlin and Joshua M. Wiener, Caring for the Disabled Elderly: Who Will Pay?, The
Brookings Ingtitution, Washington, D.C., 1988, p. 5.

"...75% of LTC isgiven by family members, and...one-half of the patients so helped are bedbound or
incontinent or both."

William E. Oriol, The Complex Cube of Long-Term Care, American Health Planning Association,
Washington, D.C., 1985, p.210.

Cost-Effectiveness of Home and Community-Based Services
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"An increasngly large number of sudies, incdluding the results of anationd channding demondration
program, have shown that noningtitutiona servicestypicaly do not subgtitute for nursng home care, but,
rather, represent additional services most often to new populations.”

John F. Holahan and Joal W. Cohen, Medicaid: The Trade-off Between Cost Containment and
Access to Care, The Urban Ingtitute Press, Washington, D.C., 1986, p. 106.

"Expanded home care generally raises, rather than lowers, expenditures because large increases in such
care more than offset small decreasesin nursing home care.”

Joshua M. Wiener and Raymond J. Hanley, "Long-Term Care Financing: Problems and Progress”
Annual Review of Public Health, Vol. 12, 1991, p. 71.

"Evduations of community care programs...tend to show not only that expansion of community care has
little effect on nurang home use, but that it raises, rather than lowers, tota expenditures.”

Alice M. Rivlin and Joshua M. Wiener, Caring for the Disabled Elderly: Who Will Pay, The
Brookings Ingtitution, Washington, D.C., 1988, p. 190.

"Expanding home care services raises total |ong-term care costs because most home care is provided to
people who would not otherwise enter nursing homes.”

Alice M. Rivlin and Joshua M. Wiener, Caring for the Disabled Elderly: Who Will Pay, The
Brookings Ingtitution, Washington, D.C., 1988, p. 166.

"Although community-based LTC programs proved beneficid to both clients and informal caregiversin
the LTC demondtrations, they did not prove budget neutra or cost effective.”

Kenneth G. Manton, "The Dynamics of Population Aging: Demography and Policy Andyss" The
Milbank Quarterly, Vol. 69, No. 2, 1991, p. 322.

"Informal care costs are dmogt three times the cost of forma care for persons with Alzheimer's disease
in the community. Although these costs represent an imputed value rather than a dollar expenditure, if
unpaid caregivers were not available, caregiving services would probably be purchased from paid
providers, or €se demented persons now cared for in the community would be placed in indtitutions.
The changing nature of family compaosition and the increasing |abor-force participation of women will
result in fewer available caregiversfor ederly personsin the future. Therefore, more of these imputed
costs may become actual expenditures.”
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Dorothy P. Rice, et d., "The Economic Burden of Alzheimer's Disease Care" Health Affairs, Vol. 12,
No. 2, Summer 1993, pps. 172-3.

"HCFA now assumes that dl those receiving home and community-based care otherwise would use
nursing homes...HHS funded research and demonstration projects do not support this assumption.
Many people who have participated in community care demonstration projects would not have entered
anursng home had the community-based care been unavailable.”

Genera Accounting Office, Medicaid: Determining the Cost-Effectiveness of Home and
Community-Based Services, April 1987, p. 3)

Letter to Ann Landers

"From Long Idand: When my mother was 60 years old, (and in excdlent health), she made me
promise, with my hand on the family Bible, that | would never put her in ahome. Now sheis 83,
bedridden and incontinent. Her mind is gone, and she screams congtantly. | kept my word, but it cost
me my marriage. Please tdll your readers that they should never make this mistake. It has ruined my
life. (Seattle Post-1ntelligencer, 4/9/90)

Long-Term Care Risk and Financing

"The number of nursng homes remained virtudly unchanged at 15,362 in 1992, with 1,665,319
licensed beds, up 2.4%...Average occupancy dropped to 94.5% of al licensed bedsin 1992 from
94.8% in 1991....The ratio of nursing home beds to the U.S. population over age 65 rose dightly to
53.3 beds per 1,000 seniorsin 1992, compared with 52.6 in 1991.

Marion Merrell Dow Inc., Marion Merrell Dow Long Term Care Digest 1992, Kansas City,
Missouri, 1992, p. 4.

"Nine out of ten married children with four parents turning 65 can expect to have a least one parent use
anursng home."

Christopher Murtaugh, Peter Kemper and Brenda C. Spillman, "The Risk of Nurang Home Usein
Later Life)" Medical Care, Vol. 28, No. 10, October 1990, p. 960.
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"For persons who turned 65 in 1990, we project that 43 percent will enter a nurang home a sometime
before they die. Of those who enter nursing homes, 55 percent will have totd lifetime use of & least one
year, and 21 percent will have totd lifetime use of five years or more.”

Peter Kemper and Christopher M. Murtaugh, "Lifetime Use of Nursng Home Care," New England
Journal of Medicine, Vol. 324, No. 9, February 28, 1991, p.595.

"We project that dmost one third of al persons who reached 65 years of agein 1990 will spend at least
three months in a nursing home during their lifetimes, 24 percent, at least ayear; and 9 percent, at least
fiveyears.”

Peter Kemper and Christopher M. Murtaugh, "Lifetime Use of Nursng Home Care," New England
Journal of Medicine, Vol. 324, No. 9, February 28, 1991, p.597.

By age group:

65-74: 2% in nursing homes (Census Bureau, 1990 data, as reported in OAR, 6/25//93)

75-84. 6% (Census Bureau, 1990 data, as reported in OAR, 6/25//93)

85-89: 19% (Census Bureau, 1990 data, as reported in OAR, 6/25//93)

90-94: 33% (Census Bureau, 1990 data, as reported in OAR, 6/25//93)

95+:  47% (Census Bureau, 1990 data, as reported in OAR, 6/25//93)

"In 1985...most nursing home residents were characterized by long staysin the facility; 64 percent had
been in the facility 1 year or more and 18 percent had been in the facility 5 years or more...."

Esther Hing, "Nursing Home Utilization by Current Resdents. United States, 1985," Vital and Health
Satistics, Series 13: Data from the National Health Survey, No. 102, DHHS Publication No. (PHS)
89-1763, National Center for Health Statistics, Hyattsville, Maryland, October 1989, p. 5.

"For every person in anursng home, there are two people outsde with an equd leve of disability.”
Department of Health and Human Services, Report of the Task Force on Long-Term Health Care
Palicies, U. S. Government Printing Office, Washington, D.C., September 21, 1987, p. 59.

SSA Actuary says "induced demand could increase nursing home use 50 percent.”
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Department of Health and Human Services, Report of the Task Force on Long-Term Health Care
Palicies, U. S. Government Printing Office, Washington, D.C., September 21, 1987, p. 60.

"A dramatic change occurs in the category of people with out-of-pocket expenses over $2,000 a year;
nursing home costs are responsible for over 80 percent of these costs, and hospita care for only 10

Thomeas Rice and Jon Gabd, "Protecting the Elderly Againgt High Health Care Codis" Health Affairs,
Vol. 5, No. 4, Winter 1986, p. 17.

"...apublic opinion survey conducted in 1993 for the Employee Benefit Research Indtitute by the Gallup
Organization found that 45 percent of respondents believe that Medicare paysfor long term care.”
(Provider, 1/94, p. 23)

Home Equity Converson

"The number of private sector reverse mortgages made in the U.S. between 1981 and the end of 1992
is estimated to reach 12,000--most of them made in this decade, the National Center for Home Equity
Converson said. The median income reported by reverse mortgage borrowers is $8,000--less than
haf the median household income for dl dderly homeowners. On the other hand, the median vdue of a
reverse mortgage borrower's home ($102,500) is more than 50 percent greater than the median home
vauefor dl dderly homeowners. (OAR 7/24/92, p. 298)

"Government-backed 'reverse mortgages are now available in 47 states, and homeowners 62 and over
can get more money from the equity in their homes in more states due to lower interest rates and a
growing federd insurance program.... The loan is fully insured by the federa government, and no
repayment is required until she dies, sells her home or permanently moves...." (NCHEC cited in Aging
News Alert, 1/12/94.)

"Currently there are about five workers for every individua aged 65 and over; by the year 2020, there
will bejust over three workers for each elderly person.”

Alan M. Garber, "Cogt-Containment and Financing the Long-Term Care of the Elderly,” Journal of the
American Geriatrics Society, Vol. 36, No. 4, April 1988, p. 356.

M edicaid Background
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"Origindly intended to provide medica services to low-income women and children, Medicaid has
evolved over time into the largest third-party financer of long-term care in the United States.”

Hedlth Care Financing Adminigtration, Office of the Actuary, Divison of National Cost Estimates,
"National Health Expenditures, 1986-2000," Health Care Financing Review, Val. 8, No. 4, Summer
1987, p 13.

"Although more than two-thirds of Medicaid recipientsin fiscal year 1990 quaified because they were
members of an AFDC family, they consumed only one-fourth of program benefits. Conversdly, the
aged, blind and disabled, who represent less than one-third of Medicaid recipients, consumed nearly
three-fourths of Medicaid benefits."

Katherine R. Levit, et a., "National Hedlth Expenditures, 1990, Health Care Financing Review, Vol.
13, No.1, Fall 1991, p. 36.

"Overdl, Medicaid paid for adightly larger share of nursing resident days in 1990 than 1989, 71.6
percent versus 69.5 percent respectively.”

The Guide to the Nursing Home Industry, 1992, HCIA and Arthur Andersen & Co., Baltimore,
Maryland, 1992, p. 15.

"Medicaid coverage for poor Americans seeking hedlth care resembles the last lifeboat for passengers
on the Titanic: it isnot nearly large enough to accommodate even haf of thosein need.”

Gordon Bonnyman, "Deciding Who Svims with the Sharks: Boren Amendment Litigation,”
Clearinghouse Review, Vol. 26, No.3, July 1992, p. 302.

"The medica 'safety net' that the giant Medicaid program provides to the nation's poor isfull of holes, a
study commission created by the Kaiser Family Foundation has concluded....In 1990, 47 percent of the
poor under 65 were covered, and only 30 percent of the poor 65 or older.” (Spencer Rich, The
Washington Post, 11/14/91)

"The evolution of Medicaid, especidly in the past five years, has made the program so complex that it is
incomprehensible to recipients and providers and unmanagesble for governors and states.” (Nationa
Governors Association, quoted in NYT, 8/4/92)
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"Thus, in 30 gates, dl dderly who meet the resources test and who cannot afford to pay nursang home
charges out of current monthly income are digible for medicaid and, in the other states, al but relatively
higher income elderly are digible”

Edward Neuschler, Medicaid Eligibility for the Elderly in Need of Long-Term Care," National
Governors Association Center for Policy Research, Washington, D.C., September 1987, p. 20.

How the Middle Class Elderly End Up on Wefare

Key Points

- American seniors often lack the financid ability to pay for long-term care.
- After catastrophic illness strikes, welfare is usudly the only way to save their estates.
- Adult children of the elderly can shdlter their parent’s assets to qudify them for Medicaid.

Medicaid is ameans-tested public assistance program, i.e., welfare. How do people who possess
sgnificant income and assets qudify? We can explain this phenomenon best with a hypothetica, but
Sereotypica, example.

John and Mary Smith were born in 1900 when life expectancy was 46 years for men and 48 years for
women. They married in 1920, began payments on a home, and arted afamily. Theirswasthe
American dream--happiness and prosperity--until the early 1980s. At age 80, with an actuarid life
expectancy of 8 years remaining, John was stricken by Alzheimer's Disease. After agradua onst, he
began to require dmogt full-time care. Even with daily help from a home hedlth aide and the children, in
ther late 50s themsdves, the respongbility findly overwhelmed Mary. By 1985, the family concluded
that nursing home indtitutiondization could no longer be postponed.

Robert, the coupl€'s 58-year old son, did some research. He located severa excellent long-term care
facilities, but was alarmed to learn that they charge from $25,000 to $50,000 per year. Hisdad could
eadly live severd more years. With his mom getting fraler every day, their combined care cogts could
consume the family's entire net worth (a $200,000 home owned free and clear and $175,000 in
certificates of deposit) very rapidly. Even their monthly income of $2,500--John's Socia Security and
retirement pension plus the interest on their joint savings-—-would not go far. "But wait aminute," Bob
thought, "the folks have had Medicare for 20 years. 1t does not cover everything, but surely it will ease
the burden.”

When Bob visited the local Socia Security office, however, he learned that Medicare does not cover
cugtodia long-term care. He checked his parents Medicare supplementd insurance policies and found
that they were no help either. Furthermore, the couple had not purchased a specid long-term care
insurance policy which would have covered custodid nursing home care.
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As he began redlly to worry, Bob got some advice from a friend who had been through the same
wringer. "Talk to the people at the Department of Public Assistance about Medicaid,” shesaid. "It has
its shortcomings, but Medicaid can be abig help." Somewhat abashed, Bob arranged an gppointment
with aMedicad digibility worker. Helearned that his dad could have no more than $2,000 in assets
and $446 per month of income and il qudify for Medicaid. Although the family home would be
exempt, John's share of the couplée's savings would make him indigible indefinitdy. "Spend down to the
income and asst limits" said the digibility worker, "and then come back to fill out an gpplication.”

At this point, Bob started to despair. Then he read an articlein anationa news weekly about legdl
planning for disability. He took the article's advice and called the local free legal services office. They
referred him to a private attorney who specidizesin "dder law." This attorney advised him that his
father's excess income would present no problem. Up to $1,816.50 per month could be applied to his
mother's needs. The rest would go toward the cost of his dad's care under "medicdly needy” income
spenddown rules. Asfor the assets, up to $72,660 could be deducted as Mary's share. Theremaining
$100+ thousand would be disgualifying resources, but they could be handled in severa ways. For
ingtance, John and Mary might decide to remodel their home or invest in other exempt assets. More
exotic options such astrugts, legd tranders, life estates, relocation, or even divorce could be explored if
necessary. Inany case, Medicaid nurang home digibility would be no problem and attorney's fees
would be less than $2,000.

Before Bob | eft, the atorney gave him two more pieces of advice which he immediately acted upon.
Firgt, his dad should enter the nursing home of choice as a private-pay patient for several months before
converting to Medicaid. He might have trouble getting in as a public assstance recipient. Second, John
and Mary's home, exempt now because of Mary's residence, could become nonexempt if Mary died or
needed ingtitutiondization hersdlf. The state might aso recover the home's vaue from John or Mary's
edate. Bob's dad should transfer his equity to his mom and then have her hold the property in joint
tenancy with the family. That puts the home out of the state's reach for estate recoveries. "Heck of a
way to run arailroad,” Bob thought. "Had we known, we could have transferred al the assets when
dad firgt got sick and avoided these complications. Better yet, we could have helped the folks buy
long-term care insurance to protect againg the risk. All | know for sure--it's adamn good thing dad's
too sick to understand that he's spending the rest of hislife on welfare.”

(A gmilar article by the same writer was published in Stephen A. Moses, Medicaid Estate Recoveries,
Office of Ingpector Genera, Department of Health and Human Services, OAI-09-86-00078, June
1988.)

"[In] arecent working paper from the National Bureau of Economic Research...[€]conomists David
Cutler of Harvard and Louise Sheiner of the Joint Committee on Taxation note that public subsidies for
long-term care tend to reduce ass stance from relatives and other private sources. 'As the ease of
acquiring Medicaid increases or Medicaid payments become more generous,' they write, ‘fewer elderly
receive substantial day-to-day help from their children...." Taking into account financia, demographic,
and hedth information, they compare admissons in states with relaively generous Medicaid policiesto
admissionsin states with lower subsidies and gtricter tandards. They find that looser rules and lower
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co-payments lead to greater use of nurang homes among people who may not need them. 'Estimates
suggest that dl of the dderly admitted to nurang homes when policies change formerly lived with their
children or with others,’ Cutler and Sheiner write. "The view that the margind nursing home admisson is
an dderly person living done and without other means of support does not gppear true in our data.”
(Reason, 2/94, p. 12)

"'It's incumbent on us to redize that the states can't continue to pay for Medicaid, which isa
complicated, second-class hedlth-care system for less than hdf of the poor people in the country,’' said
Representative Henry A. Waxman, a Cdifornia Democrat who is chairman of the House Subcommittee
on Hedth and the Environment and the author of a number of Medicaid mandates.” (New York Times,
3/24/92, p. A10.)

"Medicaid spending increased 13 percent in 1989; 19 percent in 1990, and 27 percent in
1991...Spending is projected to increase by 30 percent in 1992. At thisrate, total federal and state
Medicaid spending will exceed $140 billion and overtake spending by Medicare in the next yesr...."

Judith Feder, et al., The Medicaid Cost Explosion: Causes and Consequences, The Kaiser
Commission on the Future of Medicaid, Batimore, Maryland, 1992, p. 4.

"Medicaid increased to 17 percent of state spending in fiscal 1992 from 10 percent in fiscal
1987....These shifts confirm the Governors concerns that the rising cost of hedth care is reducing the
share of state gpending going to education and other long-term investments....By fiscal 1995, Medicaid
is expected to account for 25 percent of total state spending.” (NGA Governors Bulletin, 4/26/93, p.
2)

"And by some dire predictions, Medicaid done could consume a third of state spending by the year
2000....For the firg time, state financing for Medicaid exceeded spending for state colleges and
universitiesin [fiscd year 1992]." (NYT, 7/27/93, p. A6)

"Thereis obvioudy enormous fiscal pressure on the Medicaid program dreaedy and it isjust going to get
worse....We don't have the resources either at the sate leve or the federd leve to fund the Medicaid
program through the '90s given the way it is now configured....I don't know when its going to fall gpart.
It'l be state by state. It is not going to happen tomorrow. But, it doesn't work." (Andy Schneider,
Counsd to Waxman's House Health Sub-Committee speaking at JCLA Conference, D.C., 10/91)

"In the long run, regtrictive Medicaid payment policies will limit the supply of beds below needed levels.
Without adequate Medicaid payment levels, the supply of nursng home beds will grow sufficiently to
meet only the demand from private patients. Because the Medicaid programs currently are the only
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mgor third-party payers of nurang home care, and unless new financing options are creeted, the long-
term care sarvices available to many ederly Americans will be severdly restricted in the future.”

Robert J. Buchanan, R. Peter Maddl, and Dan Persons, "Medicaid Payment Policies for Nursing Home
Care A Nationd Survey," Health Care Financing Review, Vol. 13, No. 1, Fall 1991, p. 55.

Entitlement Program Problems

"A bipartisan group warned yesterday that entitlement benefits such as Socia Security, Medicare,
Medicaid and civil-service pensions are growing so fast that they will consume nearly al federd tax
revenues by 2012, leaving the government with no money for anything dse" (Bipartisasn Commisson
on Entitlement and Tax Reform [Senator Bob Kerrey and Senator John Danforth, Co-Chairmen] in
Seattle Times, 8/9/94, front page)

"Socid Security officids warned yesterday that the trust funds for old age and disability benefitswill go
broke sooner than they predicted only last year...Although bankruptcy is 35 years away, the date has
moved closer year by year. The 2029 'insolvency' date predicted yesterday was the largest single-year
change snce afinancid crigsin 1983 forced a Sx-month dday in cogt-of-living increases for
beneficiaries...” (Spencer Rich, Washington Post, 4/12/94)

"Have Americans wised up to Socia Security? Buried in arelease from the respected Employee
Benefits Research Ingtitute recently was this stunner: 54% of those polled for EBRI by Galup bdieve
Socid Security should be made voluntary. ‘It is Sgnificant there were not mgor differences by age with
regard to this question,’ said EBRI President Ddlas Sdisbury. Of lower income respondents, who
auffer hardest from the SS payrall tax, 52% of those sampled said they didn't expect to get anything
back when they retired. Some 65% now redlized that their taxes are being used to pay current retirees
and aren't put into an actud trust fund.” (WSJ [editoria], 4/4/94, p. A-12)

"If Congress takes no action, the Clinton Administration said today, the Medicare trust fund that pays
hospita billsfor the derly will run out of money in seven years and a separate trust fund that pays
benefits to disabled workers will be exhausted next year...Looking to the future, the report added, 'the
Medicare program is not sustainable in its present form'...

the hogpital-insurance fund 'is projected to become exhausted even before the mgor demographic shift
begins to occur'...The reports, widely regarded as authoritative, were prepared by Government
actuaries...In a statement attached to the report, the chief actuary of the Medicare program, Roland E.
King, expressed some concern about the trustee's estimates of growth in workers earnings. He
suggested that the estimates might be too optimigtic.” (Robert Pear, NYT, 4/12/94)
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"Medicaid and Medicare are often cited for their administrative costs of 5% and 2%, respectively. In
comparison, private insurance reports an industry cost average of between 12% and 20%...[but] in an
‘apples-to-apples comparison, government spends more than half again as much (66% more) to
provide adollar of Medicare and Medicaid benefits as private insurance spends to provide adollar of
hedlth insurance benefits...Centra to this study is the recognition that there are more cogts in running the
Medicare and Medicaid programs than just paying benefits. For example, the legidative and executive
branches devote time and resources to the management and direction of these programs...The judicid
branch expends resources resolving the lega questions surrounding Medicare and Medicad...[T]he
costs of programs and activities benefiting Medicare and Medicaid exist in a number of other federd
budget categories including Education and Training, Labor and The Nationd Ingtitutes of
Hedlth...Beyond Medicare and Medicaid program and activity costs, government operates at a deficit
and issues debt to fund operations. Paying interest on that debt represents an enormous cost to
government.”

Mark Litow, Rhetoric vs. Reality: Comparing Public and Private Health Care Administrative
Costs, The Council for Affordable Hedlth Insurance, Alexandria, Virginia, March 1994, pps. 2-3.

Elder Law | ssues

"Generdly, the elder law practice centers on edtate planning, planning for Medicaid digibility, nurang
home placement and patient rights, planning for possible incompetency, heath care decisonmaking and
right-to-die issues, pengion rights, and employment discrimination.”

Lawrence A. Frolik and Alison P. Barnes, "An Aging Population: A ChdlengetotheLaw," The
Hastings Law Journal, Val. 42, No. 3, March 1991, p. 716.

"A new breed of lega specidigt isadvising ederly people how to protect their financia assets, maximize
eigibility for Medicaid and avoid being impoverished by the high cost of hedth care, especidly nurang
homes" (N.Y. Times, 11/26/87)

"Policymakers and researchers dike have focussed substantia attention on the issue of asset transfer in
the context of debates around long term care financing. A complete and accurate understanding of this
dynamic is precluded by the nature of the data required to assess the frequency and magnitude of
Medicaid-qualifying asset transfers. Many persons may be reluctant to discuss transfer of assets,
because of fear of government action or concerns of socia desirability...In an effort to begin to
characterize persons likely to arrange for divestment or transfer of assetsin planning to finance their long
term care needs, respondents were asked directly, "Were you able to give some of your assets or
property to your children or relatives before you came here? Rather surprisingly, 22% of the 286
individuas asked responded in the affirmative.”
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Terrie Wetle, et al., The Transition from Community to Nursing Home: A Survey of Recently
Admitted Nursing Home Residents Braceland Center for Menta Hedlth and Aging, September 1993,
reprinted by the Connecticut Partnership for Long-Term Care Research Ingtitute, Hartford,
Connecticut, p. 49.

"One of Americas great financid shell gamesis played, unseen, in the offices of lawyers and
accountants who counsdl the ederly. One minute you see a pile of money. Zip, zip, zip, the next minute
itsgone

Jane Bryant Quinn, "Staying Ahead: Deding with the Medicaid Shell Game," San Francisco
Chronicle, December 19, 1988.

"Hourly rates for elder law work range from $85 [per hour] charged by a practitioner in the rura South
to $275 [per hour] asked by a Manhattan attorney."

Kenneth M. Coughlin, "The Billing Practices of Elder Law Attorneys,” The ElderLaw Report, Vol. 5,
No. 5, December 1993, p. 2.

"Practitioners say the cost of planning for Medicaid digibility is difficult to predict. 'In the past year,'
Westerman [a Medicaid estate planner] notes, ‘the price for the package has ranged from $700 to
$1,100." 'l will amost never charge under $2,000 on a Medicaid plan any more," says Kuhn [another
Medicaid planner].”

Kenneth M. Coughlin, "The Billing Practices of Elder Law Attorneys,” The ElderLaw Report, Vol. 5,
No. 5, December 1993, p. 3.

"So isthere any practica way to juggle assets to quaify for Medicaid--before losng everything? The
answer isyes By following the tips on these pages, an older person or couple can save most or al of
thelr savings, despite our lavmaker's best efforts...Here are the best options: Hide money in exempt
assts, Transfer assets directly to children tax-free; Pay children for their help; Juggle assets between
gpouses, Pass assets to children through a spouse; Transfer ahome while retaining alife estate; Change
wills and title to property; Write a durable power of attorney; Set up a Medicaid Trust; Get adivorce;
Purchase along-term-care insurance policy."

Armond D. Budish, Avoiding the Medicaid Trap: How to Beat the Catastrophic Costs of Nursing-
Home Care, Henry Holt, New Y ork, 1989, p. 34.

Sample Medicaid digibility plan by an elder law attorney reported by DHHS Inspector Generdl:

I do everything from the beginning including all of the paperwork. For afee of $950, | guarantee eligibility within 30 days. Income makes no difference. |
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have never seen a case with too much income to qualify, because the couple's income is split in half to qualify. Washington is a spend down of income
State. | change the ownership of all property including life insurance policies, car titles, mobile homes, residences and other real property, bank accounts,
certificates of deposit, stocks, government or private bonds, and anything else. Property transfers go from the ill to the well spouse. If the client is
competent, | do a Power of Attorney to establish authority for the transfers; otherwise, | do a guardianship and we get the court to order the transfers. If a
contract or deed of trust is involved, | do an assignment so that the income becomes separate to the well spouse. | help them buy burial plots and other
exempt property. | search the Code of Federal Regulations for all possible "set-asides." | help the family obtain the necessary documentation, verifications,
and signatures from banks, the Social Security Administration, other private and government pension plans, etc. | even go to the nursing home for the
patient's signature if necessary. Finally, | fill out the Medicaid application and go to the eligibility interview with the family. | have been doing this for 2
and 1/2 years and it is 90 percent of my practice. | fell into it by accident taking referrals from the local legal services agency which does the same thing |
do, but for free, under a Federal grant.

Stephen A. Moses, Transfer of Assets in the Medicaid Program: A Case Sudy in Washington
State, Office of Ingpector Generd, Office of Analysis and Inspections,, OAI-09-88-01340, San
Francisco, Cdlifornia, May 1989, p. 7.

"Beit ever so humble, or ever so grand, the person's home--and any amount of acreage contiguous to
it--will not affect her ability to obtain Medicaid....The Medicaid gpplicant can, as a practical matter,
own one vehicle of any vaue....An additiona exclusion gppliesto property that is consdered
‘unavailable' becauseit isanonliquid asset that cannot for some reason be converted to cash.”

Gordon Bonnyman, "Guiding the Elderly Through Medicaid's Serbonian Bog: Don't Just Do
Something--Sit Therel," Tennessee Bar Journal, November/December 1990, p. 18.

"We have committed an act of piracy--we have broken into the Fort Knox of Government benefits and
uncovered the best lega drategies available to you for claming your share of the gold from the
Government's treasure chest....Well explain how you can 'strike gold' in the Socid Security [including
SSl], Medicare, and Medicaid programs....With this book we are handing you the treasure map,
deciphered from amine of unintdligible government rules and regulaions.”

Amy Budish and Armond D. Budish, Golden Opportunities. Hundreds of Money-Making, Money-
Saving Gems for Anyone over Fifty, Henry Holt and Company, New Y ork, 1992, p. xiii.

"It istrue, dmogt to the point of being acliche, that benefit programs, whether public or private, are
bonanzas for lawyers." (Frolik and Barnes, 1991, p. 715)

Lawrence A. Frolik and Alison P. Barnes, "An Aging Population: A Chdlengeto the Law," The
Hastings Law Journal, Vol. 42, No. 3, March 1991, p. 715.

"The most common problem put to the elderlaw practitioner is how to keep an older person's assets
within the family and yet alow the person to qudify for Medicaid.”

John J. Regan, "Financid Planning for Hedlth Carein Older Age: Implications for the Delivery of Hedlth
Services," Law, Medicine and Health Care, Vol. 18, No. 3, Fall 1990, pps. 275-6.
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"It isimportant to emphasize to the older client, who may be reluctant to utilize Medicaid because of
pride or possible stigma, that participation in Medicaid is not a gratuity but an entitlement like use of a
public library or apublic park.”

John J. Regan, Tax, Estate & Financial Planning for the Elderly, Matthew Bender, New Y ork,
1991, 1993 update, p. 2-44.

"Thisarticle discusses the criteria for, and planning to achieve, digibility for Medicad, as the dterndive
to private pay longterm care, and approaches to maintaining an individud's assets for family use while
Medicaid-eigible....Disinheriting the Medicaid gpplicant is a smple and effective option for the estate
plan of an gpplicant's spouse, parent or child...."

Ruth R. Longenecker, "Planning for Medicaid Eligibility,” Tax Management Estates, Gifts, and Trusts
Journal, Val. 15, No. 4, July 12, 1990, pps.131, 138.

"Another asset preservation strategy is for acommunity spouse to ‘just say no' to paying for the other
gpouse's nursing home care. Say Mrs. Jones holds more money than the state alows for her husband to
qudify for Medicaid coverage. If it can be shown that she Smply refuses to spend her money on her
husband's care, Medicaid coverage will be dlowed for Mr. Jones if other easly met requirements are
satisfied. This approach has been particularly successful in New York."

Michad Gilfix, "Elders and Nursng Home Expenses. Preserving Client Assats™” Trial, Val. 29, No. 6,
June 1993, p. 38.

"Once Medicad digibility is established, the community spouse may acquire unlimited assetsin her own
name. Such assets might be received by gift, inheritance, or by sdlling the home and, thereby,
converting an exempt asset into a non-exempt asset (cash) with impunity.”

Michedl Gilfix, "Elder Law inthe 90s. No Shortage of Issues,” Trusts & Estates, Vol. 129, No. 4,
April 1990, p. 45.

"The careful practitioner asksif an indtitutiondized spouse or unmarried ingtitutionalized person may
inherit any assets, Snce such inheritance could cause aloss of [Medicaid] and other forms of public
benefits digibility.”

Michad Gilfix and Mark Woolpert, "Medi-Cd Asset Preservation and Y our Clients or Estate Planning
isNot Enough!: A Cdifornia Elder Law Inditute Continuing Legal Education Seminar,” Gilfix
Management Group, Palo Alto, Cdifornia, 1990, p. 65.
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"One way to trandfer assats prior to indtitutionalization and till retain the use of the assetsis to transfer
the assetsto atrust. Anincreasing number of people are using discretionary trusts to insulate non-
exempt assets from Medicad digibility requirements.”

Brent A. Mitchell, "Medicaid Planning for the Elderly: Using Supplementa Discretionary Trusts to Pay
the Cogts of Long-Term Care,” Washburn Law Journal, Vol. 31, No. 1, Fall 1991, p. 94.

"By paying off amortgage, they can magicaly change assats like cash, which would be lost to anursing
home, into assets that can't be touched....Since theré's no limit on the value of a house that they can buy,
they may be able to hide mogt or dl of their assets with this one smple technique. Thisisagiant
loophole, which they should fed free to take advantage of .

Armond D. Budish, Avoiding the Medicaid Trap: How to Beat the Catastrophic Costs of Nursing-
Home Care, Henry Holt, New Y ork, 1989, p. 38.

"In regard to assats owned by the welfare recipient, the estate planner needs to be familiar with the
number of exemptions and exclusons available under the various federd and state public benefit
programs which will shelter assets or income and continue the digibility of the recipient...Converting
assets into exempt assetsis a primary god in planning the estate of the public benefit recipient.”

James D. Pamer, J., "Edtate Planning for Public Welfare Recipients” Probate and Property, Val. 2,
No. 2, March/April 1988, p. 44.

"An dternative to resource gifting and conversion is the purchase of an annuity....the Medicaid estate
can usualy be reduced by the amount of countable assets used to purchase an annuity.”

Jonathan M. Forder, "Favorable Investment Vehicles for Public Benefits Planning (Part 1. Resource
Panning and the Annuity,” Elder Law Advisory, No. 7, October 1991, p. 2.

"A new amendment to the Socid Security Act dlows an exemption for the family business, farm or
ranch from countable assets for Medicaid digibility. The advocate should take maximum advantage of
this exemption to achieve immediate or very rapid digibility for clientsin need of Medicad assstance.
A consderable amount of resources can be excluded including the value of land and buildings,
equipment, livestock, inventory, vehicles, and liquid resources used in the business. The atorney should
aso counsd his dients on the best method of transferring the business, farm or ranch to avoid the
imposition of liens and recovery from the estate for amounts spent for Medicaid.”

Robert E. Hales and Rebecca L. Shandrick, "Advanced Planning for the Family Business,” 1992
Symposium Manual, National Academy of Elder Law Attorneys, Tucson, Arizona, 1992, p. 15.
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"The new amendment to the Socia Security Act (Pub. L. No. 101-239, 103 Stat. 2465, anending 42
U.S.C. 1382b(a)(3)) dlows for the exemption of dl income-producing property used in atrade or
business....In other words, there is now an unlimited exemption for such property....Property used ina
trade or businessis excluded regardiess of its value or rate of return....Critical provisons for advocates
to note are that liquid resources used in the trade or business may be excluded from countable
resources, and that no limit is placed on such resources (POMS Sl 01130.501C.5). Thus, advocates
may exclude large amounts of cash in business operating accounts, trust accounts, and the like, that are
necessary for use in the business...Ultimately, Medicaid recipients will want to transfer their property to
avoid the imposition of alien and recovery from the estate for Medicaid expenditures. Since business,
farms, and ranchesin current use are exempt property, they can theoreticaly be transferred without
pendty. No redtrictions are placed on the trandfer of this exempt property, unlike the transfer of ahome
(42U.S.C. 1396(c))."

Rebecca L. Shandrick, "The Family Business: An Exempt Resource for Medicaid Eligibility,” The
ElderLaw Report, Val. 4, No. 3, October 1992, pps. 1-4, emphasis in the original).

"In some dates alimited form of life edtate retaining lifetime rights of use and occupancy to afamily
residence trandferred to the next generation will protect the property from being considered available for
purposes of Medicaid digibility.”

Bryan M. Dench, "Medicaid Planning with Retained Life Interests,” The ElderLaw Report, Vol. 4, No.
6, January 1993, pps. 1-3.

"Extreme though the strategy may be, for some couples divorce may be preferable to depleting the
edae... paticularly if the nursng home resdent spouse is beyond comprehending the circumstances.”

JamesH. Young, "Medicaid Eligibility,” Maine Bar Journal, Vol. 5, No. 4, July 1990, p. 227.

"...acommon misconception among applicants is that excess resources must be spent only on doctors,
hospitas, nurses, medication, and nursing homes. Nowherein the law isthisindicated. Quite literaly,
an gpplicant could spend dl of hisor her assets on something ‘frivolous,” such as a 90th birthday
celebration of Ziegfied Follies proportion and this should not be cause for denid of Medicad, because
the gpplicant received 'vaue for hisor her money."

IraS. Schneider and Ezra Huber, Financial Planning for Long-Term Care, Human Sciences Press,
Inc., New York, 1989, p. 142.

"While there are rules againg giving awvay most assets, there are no prohibitions againgt smply spending
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money... options might include trave to vigt reatives or see the world, or one last tour of Reno's finest
establishments.”

Michad Gilfix and Mark Woolpert, "Medi-Ca Asset Preservation and Y our Clients or Estate Planning
isNot Enough!: A Cdifornia Elder Law Ingtitute Continuing Lega Education Seminar,” Gilfix
Management Group, Palo Alto, Cdifornia, 1990, p. 42.

"...while the Department of Public Welfare may seek recovery for payments made on behdf of dderly
recipients from their estates, careful planning can lawfully defest the Department's ability to obtain
indemnification.”

William G. Tdis, "Medicaid as an Edate Planning Tool," Massachusetts Law Review, Spring 1981, p.
90.

"It issubgtantidly essier to obtain placement of a patient in awell regarded nurang home if the patient is
or gppears to be able to pay privatdy for sx monthsto ayear, than if a patient is unable to do 0.
Therefore, the god of financid planning may be to leave the potentid patient with adequate funds to pay
privately for at least Sx months.”

Charles M. Delbaum, "Financid Planning for Nurang Home Care. Medicad Eligibility Consderations,”
Ohio Sate Bar Association Report, VVolume 57, Number 14, April 2, 1984, p. 373.

"It's common...for people to have undocumented and untraceable assets, such as cash and bearer
bonds. If these items were to be surreptitioudy transferred, their existence would probably not become
known to the authorities. No doubt it isimproper to tel clients to make such transfers, but the
temptation to hint a them, or to scrupuloudy avoid finding out if the dient has a safe deposit box or
undocumented assets, however reprehensible, is strong.”

Peter J. Strauss, Robert Wolf, and Dana Shilling, Aging and the Law, Commerce Clearing House,
Inc., Chicago, 1990, p. 16.

M edicaid Planning Quotes Since OBRA '93

"Now we have more complicated plans, but we have plans. We are going to bill more. OBRA '93 was

bad for our clients, but good for us.... Numericaly, most of the techniques we use are dill there....It is

worth trying anything once; then network and tell each other what we got away with... Most of my

clients get digible quickly just from thoughtful spending.” [Examples fix theroof or buy a Persan rug.]
(Robert Fleming, NAELA Indgtitute speech, 11/21/93)
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Baird Brown and Robert Heming, "Planning Optionsthat OBRA '93 Does Not Affect,” National
Academy of Elder Law Attorneys 1993 Elder Law Institute Proceedings, Section #12, NAELA,
Tucson, 1993.

"The new provisions [OBRA '93] ‘will result in a tremendous amount of mapractice’ among lawyers
who are unaware of the new requirements, predicts Brian Barreira of Plymouth, Massachusetts, who
chairsan ABA dder lav committee” (Lawyers Weekly, 9/27/93)

"Most of our clients can still use Medicaid...Take $45,000 and buy a 45 percent interest in kids house.
This makes the resources unavailable. It worksin Colorado." (Baird Brown, NAELA Inditute
speech, 11/21/93)

Baird Brown and Robert Heming, "Planning Options that OBRA '93 Does Not Affect,” National
Academy of Elder Law Attorneys 1993 Elder Law Institute Proceedings, Section #12, NAELA,
Tucson, 1993.

"Mog of the basic planning options that seem to exist today will survive; but many of the more unique,
aggressve tactics may or may not survive [p. 1]..WE STILL BELIEVE THAT ALMOST ANY ONE
CAN BECOME MEDICAID ELIGIBLE FOR LONG-TERM CARE BENEFITSEVEN IN
CRISIS..[p. 11] [Emphasisinorigind.] Itisdill possbleto transfer non-exempt assets (countable)
into exempt assats (non-countable) for purposes of obtaining digibility. The catch will be planning
around the estate recovery program...[p. 14] For instance, the conversion of cash into an interest in a
third person's resdence is away to shelter cash assets as part of the spend-down amount. The interest
in the residence would then be transferred into a limited partnership. Thislimited partnership interest is
not real property and is, therefore, not subject to having alien placed againgt it...[p. 16] Carve up the
red property interest into non-probate property to avoid etate recovery. Thisisthe life edate interest.
Congder having a parent purchase for value, based on actuariad tables, alife estate interest in an adult
child's residence that would create an asset that would not have to be liquidated. This seemsto avoid
estate recovery.” [p. 29]

Baird Brown and Robert Heming, "Planning Options that OBRA '93 Does Not Affect,” National
Academy of Elder Law Attorneys 1993 Elder Law Institute Proceedings, Section #12, NAELA,
Tucson, 1993.

"Old Tactics That are Still Good: Give Assets Away. Giving assets away [three years in advance]
isdtill the smplest and easiest way to ded with the problem, dthough it leaves the ederly client totdly
dependent upon the good faith of their children or others. Spend Assets on Exempt Items. Another
tactic is to spend the assets on property that won't count for Medicaid purposes...[such as| ahome...a
new car...household goods...funeral expenses...and...aburia plot...A client can aso reduce his net
worth by spending money on travel, which many elderly people enjoy. Pay Children for Their Help.
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Be sure that any payments to children for their services are pursuant to a written agreement, so it's clear
that they are not just gifts. Give Assetsto the Other Spouse, a Minor Child, or a Child Whois
Disabled. [Such gifts] will not be pendlized. The Other Spouse Can Petition for an Increased
Asset Allowance. The other spouse can argue that additiona assets are needed to generate
income...[thereby sheltering in one example an additiona] $200,000. The Other Spouse Can Refuse
to Support the Applicant...In New Y ork, this tactic can be successful even if the spouse's refusdl is
completdy atificid; it isused in that sate frequently. Divorce...Theideaisfor the spouse to be given a
larger portion of the coupl€e's assets, with little or no support awarded to the applicant. Sign a Durable
Power of Attorney. All dients should Sgn adurable power of attorney so that if they become
incapacitated, someone el se can shelter their assets.” (Lawyers Weekly, 9/27/93)

"...the Medicad planners have dug up some incredible new strategies to circumvent OBRA '93. These
include charitable remainder trusts (previoudy used only for capita gains and estate tax avoidance by
the very wedthy); family limited partnerships that divert assetsinto unavailable, and hence exempt,
datus, purchasing an interest in athird party's (such as an adult child's) home thereby rendering
otherwise countable assets unavailable and unlienable; returning transferred assets to the transferor in
order to erase the digibility pendty (as expresdy permitted by OBRA '93) and then converting the
assets into exempt or unavailable property; taking maximum advantage of new guidelines on hardship
walvers tha are expected to be much more lenient than in the past; using the new trusts authorized by
OBRA '93 for disabled persons under age 65 and/or managed by a non-profit association as part of a
trust pool; working around income caps by negatiating with nursng homes, moving clientsto lower
levels of care, or exporting infirmed seniors to medically needy sates, and carving up red edtate
interests into non-probate property to avoid estate recovery.” (Steve Moses, LTCN& C, 2/94)

"In genera, Medicaid planners see OBRA '93 as a congderable nuisance, but not an impenetrable
obstacle to free, taxpayer-financed nursing home care. Their strategy is multi-fold: (1) warn generd
practitioners that OBRA '93 "will result in a tremendous amount of mapractice’ and take over the entire
Medicaid planning industry by specidizing in ever-more-arcane and expensve techniques, (2) move
upscaeinto acronym trugs (GRITs, GRATS, and GRUTS), charitable remainder trusts, and family
limited partnerships in order to attract awedthier clientee that can afford more complicated estate
planning; (3) mobilize paliticaly at the sate and federd adminidrative and legidative levelsto "agitate for
protections' that soften or repea OBRA '93 provisons on transfers, trusts, annuities, hardship waivers,
and edtate recoveries, (4) and branch out increasingly into guardianships and nursing home litigation
through which they can earn fees by suing nursing homes on behdf of underfinanced Medicad
resdents.” (Steve Moses, LTCN& C, 2/94)

"Medicaid isamiddle-class entitlement, just like the deduction for mortgage interest and IRAs." (Mark
Heffner, Rl Coordinator of NAELA in Providence, Rl Journal, 2/22/94)

M edicaid Planning Ethical | ssues
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"Simply put, the engine that drives the divesment of assetsto qualify for Medicaid is the children. They
fed entitled to an inheritance that, if denied, they regard as a breach of the socia compact...."

Joel C. Dobris, "Medicaid Asset Planning by the Elderly: A Policy View of Expectations, Entitlement
and Inheritance”, Real Property, Probate and Trust Journal, Vol. 24, No. 1, Spring 1989, p. 8.

"Grest care should be taken by the practitioner to identify the client. The interests of elders and their
children divergeradicaly. The children may only be interested in preserving their inheritance. The
€lders may be unaware that Michigan nursaing homes practice discrimination in their admissons.
Medicad recipients, as the lowest paying residents, are the last to be admitted in dmogt dl of the Sate's
450 homes. Serious ethica congderations must be weighed by the lawyer practicing in this area.”

Hollis Turnham, "Medicaid Spousd Impoverishment: An Introduction,” 69 Michigan Bar Journal,
June 1990, p. 522.

"The ederly may often be victimized by those to whom they transfer resources. In many cases, the
transferor of assetsfor lessthan fair market vaueis the victim rather than the perpetrator of fraud.”

Michedl Herron, "Medicaid Eligibility and Trandfer of Asssts: Randdl v. Lukhard,” Detroit College of
Law Review, Vol. 1984, No. 4, Winter 1984, p. 1019.

"We are currently in amileau [Sc] that does not aggressively pursue lawyers who actively and materialy
participate in Medicaid planning for clients. This environment may not continue. We need to be avare
that public policy may be read to not only void the systems currently used to qudify our eder dients for
Medicad, but which may implicate us for our participatory involvement - for our making it unlawfully
possible to avoid or to impede the recovery rights the state enjoys as obliging creditor ....With some
tremor, the author has undertaken the preparation of this paper. The work suggests that in our zed, as
lawyers, seeking to benefit our eder dientsin securing medica benefits for them, we may be
overlooking responses legdlly available to those who would be our adversaries.... Fraudulent
conveyance laws, in place in every dtate...appear somewhat obtrusively...to apply to behavior that
contemplates avoiding the rights of the state as a creditor. 1n the context of public benefit planning, we
may be wrongly assuming that following the letter of the federd law, the Sate is pre-empted from
applying its statutory or common law equitable remedies for recovery of benefits correctly paid under
thefedera regulations”

Clifton B. Kruse, J., "Medicaid Planning Exposed to State Fraudulent Transfer Laws - The Responsve
Rights of States as Creditors to Transfers Made by Public Benefit Recipients,” paper presented at the
Fifth Annual Symposium on Elder Law, Atlanta, Georgia, April 1993, p. CBK-47.
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"The objective of Medicaid estate planning is to avoid using private weslth to pay for nurang home care,
and |etting taxpayers pay for it indead...State Medicaid officids believe Medicaid estate planning is
growing rapidly and has become a serious policy problem. Many attorneys are developing speciaty
practicesin 'eder law' to provide counsd on how the elderly can protect their wedth and ill quaify for
Medicaid... Medicaid laws which prohibit persons from divesting of their assets for the sole purpose of
qudifying for Medicaid have limited impact on actudly preventing this practice...Medicaid estate
planning creates severe inequities in the distribution of Medicaid benefits. Middle and upper class
elderly, and their heirs, are recaiving public benefits, while many truly poor ederly, families and children
in the community do not have access to Medicaid because States can't afford to extend coverage to
them.”

Brian O. Burwell, Middle-Class Welfare: Medicaid Estate Planning for Long-Term Care
Coverage, SystemetricMcGraw-Hill, Lexington, MA, September 1991, p. 1.

"Nationdly syndicated financid columnist Jane Bryant Quinn called the attorney's artificid
impoverishment techniques 'immora, outrageous, unprincipled, but...legd.” Henry Waxman (C-CA),
whose House subcommittee has jurisdiction over the Medicaid program, said the legdigtic 'charade of
Medicaid planning short-changes the program's intended clientele: the poor of dl ages, pregnant
women, children, and the mentally retarded. Nursing home experts described how low reimbursement
for agrowing number of ersatz public patients forces private patients to pay much higher rates.”
(Summary of Frontline nationd TV specid "Who Pays for Mom and Dad?," which aired April 30,
1991: LTC News & Comment, June 1991)

Frontline, Who Pays for Mom and Dad?, Program #917, originally broadcast on PBS on April 30,
1991, Boston, WGBH Transcripts.

"We dl know that an entire industry has sprung up to advise older people on how to shelter their assets
S0 they can go onto Medicaid if they need nurang home care. Mogt of this activity is perfectly legd;
there are many gpparent loopholesin Medicaid policy that permit even some wedlthy people to quaify
for Medicaid by divesting their assats.

"We must ask ourselves whether it is just to use scarce resources to subsidize people who can afford to
pay their own way or buy insurance to protect their assets. My answer isthat it may belega but it is
wrong. Too many Americans lack access to basic hedlth care; | do not think we can afford to drain the
nation's hedlth care program for the poor, in order to support those who can protect themselves."
(DHHS Secretary Louis W. Sullivan speaking at the 23rd Annua Legidative Conference of the
American Health Care Association, Washington, D.C., June 11, 1991, p. 8 of gpeech)

"[HCFA Adminigtrator] Wilensky sent a strong message to middle-class seniors who try to hide their
assets so Medicaid will pay their nursing-home codts. "The issue of trying to protect assetsis going to
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have much less sympathy in the future,’ she sad. 'If it is outsde the law, we need to be more vigilant in
prosecuting it.’

"She aso hinted she may favor tightening laws that now alow people to shelter assets. "When there are
things that are being done that are within the law, then if you don' like it, you go change the law,’ she
said."

Mike Ebert, "Medicare Chief Takes Aim a Pockets of Middle Class,” Senior Spectrum, September
1991, p. 8.

Msgr. Charles J. Fahey, President of the American Society on Aging and a senior associate at Fordham
Univergty's Third Age Center refersto "the ingppropriate practice now widespread among nonpoor
older persons of giving away or sheltering their wedlth in order to qudify for Medicaid." (Aging Today,
Jan./Feb. 1993, p. 3)

"l am offended by wedthy individuas-with the aid of lawyers like Mr. [name deleted]--taking
advantage of the Medicaid program for the poor to finance the transmission of wedlth to their heirs at
federd and state taxpayer expense. | believe we need to stop this abuse...." (Congressman Henry
Waxman quoted in The ElderLaw Report, 10/93, p. 3)

"Hedlthcare advocates are especidly irked by the transferring of assets by middle-and-upper-income
eldersto ther children in order to achieve impoverishment on paper and thus qudify for Medicad
coverage to pay for nursing home care....To support asset shifting on the part of the comfortableisto
demean not only the system but oursdves aswel.” (Paul A. Kerschner, Executive Director of the
Gerontologica Society of America, in Aging Today, July/August 1992, p. 3)

"Medicaid cannot afford to act asinheritance insurance for heirs, and a private L TC insurance market
cannot fully develop if Medicaid playsthisrole”

Mak R. Meners, , "Reforming Long-Term Care Financing through Insurance,” Health Care
Financing Review: 1988 Annual Supplement on Post-Acute and Long-Term Care, Hedth Care
Financing Adminigtration, Baltimore, Maryland, December, 1988, p. 111.

"Increasingly, trandfer of assets is becoming the issue which has changed the mord tone of the long-
term-care debate.... Seniors groups are losing the mora high ground.” (Josh Wiener of the Brookings
Ingtitution quoted in Modern Healthcare cover story, April 20, 1992)

"Woe unto you aso, you lawyers for you lade men with burdens grievous to be borne and you
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yoursdves touch not the burdens with one of your fingers...Woe unto you, lawyers! for you have taken
away the key of knowledge."

Luke 11:44, 52, King James Version as quoted in Michael Bagge, "The Eye of the Needle: Trust

Planning, Medicaid and the Ersatz Poor,” New York Sate Bar Journal, Vol. 40, No. 2, February
1992, p. 17.
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APPENDIX C:

CITATIONSON QUALITY, ACCESSAND REIMBURSEMENT
OF NURSING HOMES UNDER MEDICAID

"Nursing homes whaose patients are mostly private generdly provide higher-quality care than facilities
dependent on Medicaid patients.”

Alice M. Rivlin and Joshua M. Wiener, Caring for the Disabled Elderly: Who Will Pay?, The
Brookings Ingtitution, Washington, D.C., 1988, p. 9.

"Although improvements to medicaid would make it a more humane program, relying exclusvely on a
welfare-based reform strategy has severa disadvantages. Firgt, because medicaid helpsto fund care
only for those people who have dready depleted much of their income and assets, it cannot prevent the
elderly from incurring catastrophic costs. Second, because many ederly cannot afford the costs of a
nursing home stay, medicaid has become a welfare program on which the mgority, rather than the
minority, rely. Third, some stigmamay attach to receipt of medicaid long-term care, asit doesto the
receipt of benefits under other welfare programs. Fourth, public support for means-tested programs is
usudly no more than lukewarm. Fifth, partly because of the political unpopularity of welfare
programs, politicians are alwaystrying to hold down the costs of medicaid to the taxpayer.
Thisin turn perpetuates a two-class system of long-term care, with medicaid recipients having
inferior accessto care of highly variable quality. Finally, because benefits ar e available only
to the impoverished, a perverseincentive existsto hide or dispose of wealth in order to qualify
[emphasis added]."

Joshua M. Wiener, Laurel Hixon lliston, and Raymond J. Hanley, Sharing the Burden: Strategies for
Public and Private Long-Term Care Insurance, The Brookings Ingtitution, Washington, D.C., 1994.

"...there is a perception that Medicaid patients receive inferior quality care when compared to private
paying patients.”

Department of Health and Human Services, Report of the Task Force on Long-Term Health Care
Palicies, U. S. Government Printing Office, Washington, D.C., September 21, 1987, p. 25.

"One reason for poor quality isinadequate and poorly targeted reimbursements by Medicaid/Medicare,
which forces some nursing home operatorsto ‘cut corners on care.

United States Congress, Senate Special Committee on Aging, Nursing Home Care: The Unfinished
Agenda, Serid No. 99-J, U.S. Government Printing Office, Washington, D.C., 1986, p. vi.
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"Facilities can atract as many Medicaid patients as needed without addressing quality, because
Medicaid patients are most concerned with smply finding abed. Accordingly, higher-quality homes
attract private pay patients, and these facilities act on their preferences for such patients by admitting
them firg and filling the few remaining beds with Medicad patients.”

Mark A. Davis, "On Nursing Home Qudlity: A Review and Andyss™ Medical Care Review, Val. 48,
No. 2, Summer 1991, p. 149.

"About 88% of U.S. nursing homes certified for Medicare and Medicaid are 'dragticaly short' of nurse
aldes and licensed nurses, according to a study...by the National Committee to Preserve Socia Security
and Medicare. Estimates of how much it could cost to correct the problem vary between $200 million
and $2.6 hillion...."

Older Americans Report, September 21, 1990, p. 366.

"Many doctors are caring for very few nursing home residents while afew doctors may be caring for
too many patients. In addition, haf the Medicaid recipients residing in Missouri's nursing homesin 19838
were attended by physicians without board certification, and dmost one-third were attended by
physicians who may be retiring between 2000 and 2010."

Larry W. Lawhorne, et a., "Who Cares for Missouri's Medicaid Nursing Home Residents?
Characterigtics of Attending Physicians” Journal of the American Geriatrics Society, Vol. 41, No. 4,
April 1993, p. 454.

"States effortsto limit the number of beds to control Medicaid cogts provide a protective environment
for most nursaing homes. Operators can have little or no fear that their occupancy will fall or that anew
home will try to enter their market even if the qudity of care provided is somewhat deficient.”

William J. Scanlon, "A Perspective on Long-Term Care for the Elderly," Health Care Financing
Review: 1988 Annual Supplement on Post-Acute and Long-Term Care, Hedth Care Financing
Adminigiration, Baltimore, Maryland, December, 1988, p. 12.

"One way to interpret the current market outcomes in the nursing home sector isto say that, despite
protest to the contrary, State Medicaid programs are acting effectively to buy the services they wish to
purchase for Medicad patients--a limited amount of relatively low-cost care of uncertain qudity.”

Chrigtine E. Bishop, "Compstition in the Market for Nurang Home Care," Journal of Health Poalitics,
Policy and Law, Val. 13, No. 2, Summer 1988, p. 352.
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"...the qudity problems that nursing homes have traditionally exhibited are linked to the absence of a
need to compete for patients, created by the bed shortage conditions that continue to characterize a
large portion of nursing home care markets in the United States.”

John A. Nyman, "Excess Demand, Consumer Rationdity, and the Qudity of Carein Regulated Nursing
Homes," Health Services Research, Vol. 24, No. 1, April 1989, p. 105.

"Because Medicad pays nursing homes less than the cost to provide the service, many nursng homes
are reluctant to accept Medicaid patients.”

United Seniors Hedth Cooperative, Long-Term Care: A Dollar and Sense Guide, Washington, D.C.,
1988, p. 32.

"The findingsin this paper lend empiricd support to the hypothesis that nurang homes preferentidly
admit non-Medicaid patients, leading to barriers to care among certain subgroups of the Medicaid
population.”

Susan L. Ettner, "Do Elderly Medicaid Patients Experience Reduced Access to Nursng Home Care”
Journal of Health Economics, Vol. 12, 1993, p. 278.

"Facilities frequently give preference to private paying residents and engage in avariety of practicesto
reduce the number of Medicaid resdents served....”

Robert N. Brown, with Legd Counsd for the Elderly, The Rights of Older Persons, American Civil
Liberties Union, Southern Illinois University Press, Carbondde and Edwardsville, Illinois, second
edition, 1989, p. 291.

"...those most likely to have to wait for nurang home placement are those...financed by Medicaid.”

Genera Accounting Office, "Long-Term Care for the Elderly: Issues of Need, Access and Cogt,"
GAO/HRD-89-4, November 1988, p. 22.

"Medicad recipients have more problems getting into nursing homes than higher paying private
payers....An ample bed supply may go unfilled if Medicaid payment rates are too low to make it
profitable to admit most Medicad recipients.”

Generd Accounting Office, "Nurang Homes. Admission Problems for Medicaid Recipients and
Attemptsto Solve Them,” GAO/HRD-90-135, September 1990, pps. 2, 15.
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"Medicad facilities usualy have waiting ligts, facilities limited to private-pay patients usudly have beds
avalablea dl times."

Peter J. Strauss, Robert Wolf, and Dana Shilling, Aging and the Law, Commerce Clearing House,
Inc., Chicago, 1990, p. 485.

"Because private patients are preferred, these patients are admitted first, with the remaining beds
adlocated to Medicaid patients. Restraints on growth in beds therefore will sharply limit access for
Medicaid recipients.”

John F. Holahan and Jod W. Cohen, Medicaid: The Trade-off Between Cost Containment and
Access to Care, The Urban Ingtitute Press, Washington, D.C., 1986, p. 83.

"...there is a shortage of beds in many nurang home care markets and, under such circumstances, only
private patients will have a free choice among nursing homes....Thus, if beds are occupied in the more
desirable homes, Medicaid patients could be forced to choose a home that they would not otherwise
have chosen. Private patients, Snce homes are competing for their business, will tend to have an
unconstrained choice among homes.”

John A. Nyman, "The Private Demand for Nursing Home Care," Journal of Health Economics, Val.
8, No. 2, June 1989, p. 210.

"Medicad recipients are excluded entirely from nursing homes that choose not to be Medicaid
certified.”

David Landes, "What Legidators Need to Know About Long-Term Care Insurance,” pamphlet of the
National Conference of State Legidatures, May 1987, p. 5.

"Nursing home bed supply has been closaly rediricted, so patients in need of care, especidly Medicad
patients, often fed compelled to accept the first bed that becomes available.”

Chrigtine E. Bishop, "Compstition in the Market for Nurang Home Care," Journal of Health Poalitics,
Policy and Law, Val. 13, No. 2, Summer 1988, p. 346.

"Nationwide, the median wait for anursng home bed is 60 days.... The longest waits were reported at
public nursing homes (240 days)....Some facilities with 100% occupancy had waiting lists of Sx months
or more."
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Eldercare Business, March 5, 1990.

"Private-pay patients can usudly find anurang home bed quickly. Waiting lists for Medicaid patients
(especidly heavy-care patients), can stretch for severd months, even ayear or more. The only opening
for aMedicaid patient may be in afacility that is not convenient to visitors, or that does not provide
qudity care.”

Dana Shilling, Financial Planning for the Older Client, National Underwriter, Cincinnati, Ohio, 1992,
p. 73.

"Pushed to the breaking point by an escaating barrage of costly regulation and afaultering [Sc]
reimbursement system, more and more facilities are questioning whether Medicaid participation is worth
the aggravation....When push comes to shove, nursing homes in many states may very well find
themselvesin ano-win dtuation by participating in Medicaid. This could lead to mass defections,
according to a Hedlth Care Financing Adminigration officid....If a substantial number of Medicaid
defections does materidize, it's bound to turn the long-term care system on itsear. Traditional access,
quality of care and financing patterns would quickly fal to thewayside. The new order of the day could
very well be atwo-tiered long-term care system that blatantly segregates the haves and have nots, with
far fewer facilities available to care for the have nots....[Providers of choice would draw the more
lucrative admissons and referras, leaving asmdler pool of Medicaid facilities with sgnificantly more
high cogt, low margin resdents. This could ultimately force Medicaid providersinto an even deeper
financid quandry [dc], leading to quality of care compromises and the disintegration of Medicaid's long-
term careinfrastructure.”

Jm Bowe, "Power Outage: Medicaid Overload Forces Providersto Pull Out,” Contemporary Long-
Term Care, Vol. 15, No. 7, July 1992, pps. 31-32, 7.

"Many doctors are refusing to take patients on Medicaid... because it pays them much less than
Medicare or private hedth insurers, afederd advisory commisson said yesterday.”

Seattle Post-Intelligencer, April 2, 1991, p. 1.

"More than athird of doctors surveyed by Medical Economics exclude Medicad patients from their
practice...Reasons given: "Too much trouble for too little pay,’ 'It doesn't cover my overhead,’ 'Low pay
for high risk," and frugtration 'degling with bureaucras.”

Medicine and Health, October 11, 1993, p.1.
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"Disstisfaction with the current medicaid program is high. Not only does the demeaning means test
often imply hardship for patients and their spouses, but low reimbursement rates mean that nursing
homes frequently resist taking medicaid patients or provide poor care.”

Alice M. Rivlin and Joshua M. Wiener, Caring for the Disabled Elderly: Who Will Pay?, The
Brookings Ingtitution, Washington, D.C., 1988, p. 203.

"Medicaid also causes the private [nurang home] price to be higher than it would be in the absence of
Medicaid demand and overdl supply restrictions.”

Chrigtine E. Bishop, "Compstition in the Market for Nursng Home Care," Journal of Health Palitics,
Policy and Law, Vol. 13, No. 2, Summer 1988, p. 350.

"The adoption of long-term care insurance would substantialy decrease the price of formaly provided
long-term care to consumers.”

John A. Nyman, "The Private Demand for Nursng Home Care," Journal of Health Economics, Val.
8, No. 2, June 1989, p. 210.

"Nursing homes in the United States showed ‘anemic’ profit margins of only 1.15% for fiscal year 1989,
according to the 1991 version of the Guide to the Nursing Home Industry.”

Provider, October 1991, p. 12.

"[T]he median totd profit margin for the nurang home industry was 2.52 percent in 1990, up from 1.96
percent in 1989."

The Guide to the Nursing Home Industry, 1992, p. 17.
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