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MEMORANDUM June 27, 2012

Subject: Financial Requirements for Determining Medicaid Eligibility for Long-Term Services and 
Supports 

From: Gregg Girvan 
Analyst in Health Care Financing 
7-2514 
ggirvan@crs.loc.gov 

This memorandum was prepared to enable distribution to more than one congressional office. 

Under Medicaid, certain individuals may qualify for long-term services and supports (LTSS)1 if they meet 
the appropriate eligibility requirements, including applicable financial requirements. These requirements 
are generally established by federal laws, though states are granted some flexibilities. Congress and state 
legislators have enacted several laws over the years aimed at limiting the ability of individuals to 
circumvent these requirements, e.g., by divesting assets solely for the purpose of qualifying for Medicaid. 
At the same time, policymakers attempt to ensure that these financial requirements do not lead to undo 
hardships, such as the impoverishment of the spouse of a low-income individual needing institutional 
care. 

This memorandum provides an overview of the financial requirements used for determining Medicaid 
eligibility for LTSS. It first provides background information on the Medicaid program, including general 
eligibility requirements, followed by ways an individual may meet applicable financial requirements for 
Medicaid LTSS. The memorandum then describes federal statutes and selected regulations and guidance 
regarding these income and resource requirements, including rules related to spousal impoverishment, 
asset transfers, post-eligibility treatment of income, and estate recovery. 

Background 

Medicaid is a means-tested entitlement program established under Title XIX of the Social Security Act 
(SSA),  providing health insurance and LTSS to eligible individuals. The program is state-operated within 

                                                 
1 Long-term services and supports (LTSS) refer to a broad range of health and health-related services and supports that are 
needed by individuals over an extended period of time. The need for LTSS affects persons of all ages, and is generally measured 
by limitations in an individual’s ability to perform daily personal care activities (e.g., eating, bathing, dressing, walking) or 
activities that allow individuals to live independently in the community (e.g., shopping, housework, meal preparation). Some 
examples of LTSS include a variety of services and supports to assist an individual in maintaining an optimal level of functioning 
and/or improving his or her quality of life, such as 24-hour nursing facility care, a home health aide administering medication, or 
a contractor building a wheelchair ramp onto a home. See CRS Report R42345, Long-Term Services and Supports: Overview and 

Financing, coordinated by Kirsten J. Colello. 
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broad federal guidelines, and is funded by both state and federal revenues. To qualify for Medicaid, 
individuals must meet certain categorical2 and financial requirements. The categorical groups most often 
associated with the need for Medicaid LTSS are the aged, blind, and disabled (ABD).  

While this memorandum focuses on financial eligibility for Medicaid LTSS, it is important to note that 
federal Medicaid statute defines over 50 distinct groups that are potentially eligible for medical 
assistance. Such groups have their own categorical and income requirements, and may also have resource 
requirements. Thus, there is no single test of income and resources that can be applied to all individuals 
for determining financial eligibility for Medicaid.3 

The rules for determining financial eligibility for persons who need LTSS are complex, and include both 
the income levels and resources (often referred to as assets)4 that individuals can maintain and still qualify 
for Medicaid. In general, income includes wages, earnings from self-employment, royalties, and unearned 
income such as payments from annuities, pensions, and trusts.  Resources are generally defined as cash 
and other liquid assets or personal property that individuals (or their spouses) own and could convert to 
cash.  

Adding to this complexity is the treatment of the financial resources of a couple, when one spouse needs 
institutional care (the institutional spouse) and the other is able to remain in the community (the 
community spouse). Medicaid specifies rules for equitably determining how much income and resources, 
and even which resources, are to be credited to each spouse. Determining what is equitable and necessary 
for the community spouse to be able to financially continue to live in the community, while ensuring that 
the institutional spouse also pays a fair share toward his or her health care, is a complex decision. 

Generally, an individual may meet financial requirements to qualify for Medicaid LTSS in one of three 
ways. Some individuals may simply meet the financial requirements by having income and resources 
equal to or below state-specified limits for their eligibility pathway at the time of application. Other 
individuals who have income and/or resources above specified limits, but who would otherwise qualify 
for Medicaid absent these financial requirements, may deplete income and resources to specified limits by 
paying out-of-pocket for the cost of care (a process known as “spending down”). Finally, the last group of 
individuals are those who have income and/or resources above specified limits, and who divest resources 
for purposes other than spending out-of-pocket for the cost of care. This group is of particular interest to 
Congress and policy makers because these individuals divest resources in an effort to protect them (e.g., 

                                                 
2 For more information on population groups eligible for Medicaid, see CRS Report RL33202, Medicaid: A Primer, by Elicia J. 
Herz. 
3 The Patient Protection and Affordable Care Act (ACA, P.L. 111-148, as amended) created a new mandatory Medicaid 
eligibility group for all non-elderly, non-pregnant individuals (e.g., childless adults, certain parents, certain people with 
disabilities) who are not otherwise eligible for Medicaid and are also not entitled to or enrolled in Medicare Part A or enrolled in 
Medicare Part B beginning in 2014. States have the option to cover this new eligibility group earlier. For these individuals, the 
ACA provision establishes 133% of FPL based on modified adjusted gross income (MAGI) as the new mandatory minimum 
Medicaid eligibility level. Under the MAGI income counting rule, the effective income eligibility threshold states must offer for 
such individuals will be 138% FPL. There are no additional asset or resource requirements for this eligibility group (i.e., no 
resource test will apply). A final CMS rule regarding eligibility changes under ACA specifies how MAGI rules apply to 
individuals with disabilities and individuals who need LTSS. The rule enables individuals who are eligible under the new 
eligibility pathway, as well as other optional eligibility pathways, to choose to enroll under an optional eligibility pathway which 
better meets their needs. Centers for Medicare & Medicaid Services, "Medicaid Program; Eligibility Changes Under the 
Affordable Care Act of 2010," 77 Federal Register 17194 and 17208, March 23, 2012. 
4 For the purposes of Medicaid eligibility, resources are also often referred to as assets and the terms may be used 
interchangeably. Resources include cash and other liquid assets or personal property that individuals (or their spouses) own and 
could convert to cash. 
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preserve them for a family member), thereby meeting income and resource tests for eligibility sooner than 
otherwise to qualify for Medicaid. 

Congress has enacted several laws over the years aimed at limiting the ability of individuals to divest 
resources at the expense of federal and state dollars. The Tax Equity and Fiscal Responsibility Act of 
1982 (TEFRA, P.L. 97-248) was the first of legislation enacted to limit the actions of individuals who 
divest resources for the purpose of becoming eligible for Medicaid LTSS. The Omnibus Budget and 
Reconciliation Act of 1993 (OBRA 93, P.L. 103-66) included several provisions to restrict access to 
Medicaid LTSS to those individuals who were poor or to those who applied their income and resources 
toward the cost of care. The Deficit Reduction Act of 2005 (DRA, P.L. 109-171) contained provisions that 
strengthened these Medicaid rules. DRA was the most recent action taken by Congress to amend the SSA 
by limiting the ability of individuals to divest resources for the purposes of qualifying for Medicaid 
LTSS.5 

General Asset Rules 

The Social Security Amendments of 1972 (SSA 72, P.L. 92-603) replaced the joint federal-state cash 
assistance programs for the aged, blind, and disabled with the federal Supplemental Security Income 
(SSI) program.6 SSA 72 also extended automatic Medicaid eligibility to individuals receiving SSI 
benefits.7 As a result, the Medicaid program uses the same financial eligibility requirements as SSI for 
certain eligible individuals.8 For instance, most states rely on SSI program rules for counting assets. 
However, states may elect to use disability and/or financial eligibility criteria that are more restrictive 
than SSI. States that use this alternative to SSI program rules are typically referred to as 209(b) states.9 
For ABD individuals who are not receiving SSI, the SSI program rules also form the basis for Medicaid 
eligibility. That is, an ABD individual who is not receiving SSI but meets SSI program eligibility criteria 
in that state, is also eligible for Medicaid. These SSI program rules and the 209(b) state requirements are 
collectively referred to as the SSI-related mandatory pathway for Medicaid eligibility. For 2012, the SSI 
rules specify that recipients must have monthly income at or below $698 for an individual (or $1,048 for a 

                                                 
5 Section 2404 of ACA extended spousal impoverishment rules to certain individuals receiving home and community-based 
services, and is described later in this memorandum. 
6 To qualify for SSI, a person must satisfy the program criteria for age or disability and meet SSI’s income and resources 
requirements. For adults, disability is defined as the inability to engage in substantial gainful activity (SGA) by reason of a 
medically determinable physical or mental impairment expected to result in death or last at least 12 months. In general, the 
individual must be unable to do any kind of work that exists in the national economy, taking into account age, education, and 
work experience. A child under the age of 18 may qualify as disabled if he or she has an impairment that results in “marked and 
severe” functional limitations. 
7  Sue C, Hawkins and Donald E. Rigby, Effect of SSI on Medicaid Caseloads and Expenditures, Social Security Administration, 
February, 1979, http://www.ssa.gov/policy/docs/ssb/v42n2/v42n2p3.pdf. 
8 Section 1902(a)(10)(A)(i)(II) of the SSA makes medical assistance available to all individuals: (1) for whom SSI benefits are 
being paid under the SSI program, or were being paid as of the date of enactment of Section 211(a) of the Personal Responsibility 
and Work Opportunity Reconciliation Act of 1996 (P.L. 104-193) and would continue to be paid if not for enactment of Section 
211(a); (2) who are qualified severely impaired individuals as defined by Section 1905(q) of the SSA; and (3) who are under age 
21 and with respect to whom SSI benefits would be paid under Title XVI of the SSA on the latter of either the date the 
application for benefits is filed or the date such individual becomes eligible for such benefits with respect to such application. See 
also Section 1613 of the SSA, which defines resource rules for eligibility in the SSI program, and Section 1902(r)(2)(A) of the 
SSA, which authorizes states to use less restrictive standards for counting income and resources than the SSI program for 
eligibility determination of certain individuals. 
9 The term “209(b)” refers to the statutory authority in the Social Security Amendments of 1972 (SSA 72, P.L. 92-603), which 
allows states to use more restrictive eligibility criteria than the SSI program, but no more restrictive than those criteria in effect 
on January 1, 1972. In these states SSI receipt does not guarantee Medicaid eligibility. There are eleven 209(b) states: 
Connecticut, Hawaii, Illinois, Indiana, Minnesota, Missouri, New Hampshire, North Dakota, Ohio, Oklahoma, and Virginia. 
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couple), about 75% of the federal poverty level (FPL), and countable resources at or below $2,000 for an 
individual (or $3,000 for a couple) to qualify.10 Further, the Medicaid program differs from the SSI 
program in the treatment of the individual’s home (described in the next section).11 

States may also offer other optional Medicaid eligibility pathways for certain ABD individuals which use 
more liberal standards for income and resource counting than specified under SSI.12 Section 1902(r)(2) of 
the SSA gives states flexibility to modify SSI program rules with respect to counting income and 
resources for the purposes of determining Medicaid eligibility.13 Most states use Section 1902(r)(2) to 
ignore or disregard certain types of income and resources, thereby extending Medicaid to ABD 
individuals with resources too high to otherwise qualify.  

Treatment of Resources 

Section 1613 of the SSA specifies the treatment of certain resources for the purposes of SSI eligibility. 
Under SSI rules, resources may be (1) counted for their entire value, (2) excluded for their entire value, or 
(3) excluded for part of their value.14 Federal regulations identify resources that are counted for their 
entire value, including bank accounts, stocks, and other liquid assets that the individual owns and could 
convert to cash to be used to support his or her maintenance.15 

Medicaid eligibility rules follow Section 1613(a) of the SSA regarding certain items that are excluded for 
their entire value. These items, not to exceed a value that the Commissioner of Social Security determines 
reasonable, include personal and household items, certain property essential to income-producing activity 
and the value of a burial space. Federal regulation further clarifies under what conditions resources may 
be excluded.16 Since 2005, personal and household items have been excluded regardless of value (which 
include, but are not limited to furniture, appliances, personal computers, personal jewelry, personal care 
items, or items of cultural or religious significance). Further, federal regulations specify that an 
automobile, regardless of value, is excluded so long as it is used for transportation of the beneficiary or a 
member of the beneficiary’s household.17 

Medicaid eligibility rules also follow Section 1613(a) of the SSA in determining which items are to be 
excluded for part of their value; these include a life insurance policy and burial funds (up to $1,500 is 

                                                 
10 The resource limit does not increase each year, and has not changed since 1989. For individuals who qualify for Medicaid 
through the SSI-related pathway, the ACA makes no changes to income or resource limits. 
11 Section 1917(f) of the SSA. 
12 For more information on optional eligibility pathways for ABD individuals, see CRS Report R41899, Medicaid Eligibility for 

Persons Age 65+ and Individuals with Disabilities: 2009 State Profiles, by Kirsten J. Colello and Scott R. Talaga. 
13 Section 1902(r)(2) of the SSA allows states to use less restrictive income and resource disregards for many ABD eligibility 
groups. One example of how states use Section 1902(r)(2) is through a medically needy program, wherein a state extends 
Medicaid coverage to individuals whose resources are higher than limits set forth by SSI, but whose income has been depleted by 
high medical expenses.  
14 For a more detailed description of SSI’s program rules regarding countable and non-countable assets, see Appendix B: Asset 
Rules Under SSI, archived CRS Report RL33593, Medicaid Coverage for Long-Term Care: Eligibility, Asset Transfers, and 

Estate Recovery, by Julie Stone (January 31, 2008). 
15 20 CFR 416.1201. Medicaid statute only specifies which items are excluded from resource counting rules. Federal regulation 
identifies items that are included in resource counting rules. 
16 20 CFR 416.1210. 
17 As of March 9, 2005, one automobile and household goods and personal effects are excluded regardless of value. 20 CFR 
416.1216 and 20 CFR 416.1218. 
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excluded in both cases).18 In addition to the SSI requirements, however, Medicaid has its own rules 
regarding the allowable exclusion for a primary residence (in which the amount excluded depends on the 
equity value in the home). Though the value of a primary residence is excluded for its entire value for the 
purposes of SSI eligibility,19 DRA amended Section 1917(f) of the SSA to limit eligibility of beneficiaries 
applying for Medicaid coverage for nursing facility services and other LTSS if the applicant’s equity 
interest20 in the home is greater than a statutorily determined amount ($525,000 in 2012). At state option, 
this threshold could be higher (up to $786,000 in 2012).21 Such thresholds do not apply to applicants who 
have a spouse, child under the age of 21, or a child that is blind or permanently disabled22 of any age 
residing in the home.23  

In addition, Section 1917(f) does not preclude an individual from obtaining a reverse mortgage or home 
equity loan for the purposes of qualifying for Medicaid. In order for the proceeds of a reverse mortgage or 
home equity loan to be excluded from countable resources for the purposes of obtaining Medicaid 
eligibility, federal guidance specifies that the Medicaid beneficiary must either spend the amount of the 
transaction or repay the amount to the lender in the month the amount is received.24 Any amounts not 
spent or repaid into the following month are counted as resources against the particular state’s threshold; 
therefore, the amount would have to be depleted before qualifying for Medicaid.25 

Spousal Impoverishment 

Section 1924 of the SSA establishes higher income and resource limits for the spouse of an individual 
receiving Medicaid LTSS in an institutional setting. Medicaid’s “spousal impoverishment” rules allow 
one spouse in need of Medicaid LTSS (known as the “institutionalized” spouse) to receive institutional 
LTSS without requiring the other spouse, who is not a Medicaid beneficiary (known as the “community” 
spouse), from spending down income and resources on behalf of the institutionalized spouse. Under 
spousal impoverishment rules, the community spouse is subject to higher income and resource thresholds 
than would otherwise be permitted. 

States must provide for minimum thresholds of income and resources that a community spouse may hold 
without applying such income and resources toward the institutional spouse’s LTSS. In 2012, the state 
must have a monthly income threshold of at least $1,839 (known as the minimum monthly maintenance 
needs allowance),26 but no more than $2,841. In terms of resources, the state must have a threshold of at 

                                                 
18 Section 1613(a) and Section 1613(d) of the SSA. 
19 Section 1613(a)(1) of the SSA. 
20 In this context, an individual’s equity interest in a home is defined as the value of the home minus the amount of any 
outstanding liens, including a mortgage balance. 
21 See Section 1917(f)(1)(A)-(C) of the SSA. Through 2010, states limited eligibility of beneficiaries applying for Medicaid 
coverage for nursing facility services and other LTSS if the applicant’s equity interest in the home was greater than $500,000. At 
state option, this threshold could be as high as $750,000. Starting in 2011, these thresholds increase each year based on the 
percentage increase in the consumer price index for all urban consumers (CPI-U), rounded to the nearest $1,000. 
22 In this context, the child must be disabled as defined by Section 1614(a)(3) of the SSA for the 50 states and the District of 
Columbia. 
23 Section 1917(f)(2) of the SSA. 
24 SSR 92-8p: Policy Interpretation Ruling Title XVI: SSI Loan Policy, Including its Applicability to Advances of Food and/or 
Shelter. 
25 Ibid. 
26 Section 1924(d)(3)(A) of the SSA. 
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least $22,728, but no more than $113,640, for 2012.27 Income and resource thresholds vary by state within 
the minimum and maximum amounts. Following a hearing requested by either the institutionalized or 
community spouse, states may raise the minimum threshold on income in cases of severe hardship.28 
Finally, Medicaid law provides for additional income allowances for excess housing costs29 and when 
dependent individuals live with the community spouse.30 

Section 1924(c)(1) of the SSA sets forth requirements for how resources are counted for the purpose of 
determining the spousal share. All resources of the couple are combined, counted, and split in half, 
regardless of which of the two spouses has ownership of the individual resources. If the community 
spouse’s resources are less than the state threshold, then the Medicaid beneficiary must transfer his or her 
share of the resources to the community spouse until the community spouse’s share reaches the 
threshold.31 All other non-exempt resources must be depleted before the applicant can qualify for 
Medicaid. 

Prior to enactment of the Patient Protection and Affordable Care Act (ACA, P.L. 111-148, as amended), 
spousal impoverishment rules only applied in cases where the Medicaid recipient was receiving LTSS in 
an institutional setting, such as a nursing facility. Section 2404 of ACA requires states to apply Section 
1924(h)(1) of the SSA to extend spousal impoverishment rules to beneficiaries receiving certain home and 
community-based services (HCBS).32 Beginning in 2014, the expansion of spousal impoverishment rules 
will apply to individuals who: (1) receive HCBS through waiver authorities such as Research and 
Demonstration waivers,33 HCBS waivers,34 and the HCBS waivers for the elderly;35 (2) receive services 
through the state plan amendment option to provide HCBS for elderly individuals;36 (3) are determined 
“medically needy;”37 or (4) receive personal attendant services under the Community First Choice 
Option.38 This provision remains in effect for the five-year period beginning on January 1, 2014. 

                                                 
27 CMS, 2012 SSI and Spousal Impoverishment Standards. The minimum monthly income threshold of $1,839 was made 
effective July 1, 2011. See Sections 1924(d)(3)(A), 1924(f)(2) and 1924(g) of the SSA, which provide for the establishment of 
minimum maintenance needs allowances for community spouses, the amount of the community spouse’s resource allowance, and 
the indexing of dollar amounts for spousal impoverishment thresholds, respectively. 
28 Section 1924(e)(2)(B) of the SSA and Section 3713(A) of the State Medicaid Manual. 
29 Section 1924(d)(3)(A)(ii) and Section 1924(d)(4) of the SSA. The minimum income threshold is increased to include an excess 
shelter allowance if the community spouse’s cost of rent or mortgage payment, taxes, insurance, and utilities exceeds 30% of the 
amount of the minimum maintenance needs allowance. 
30 Section 1924(d)(1)(C) of the SSA. A community spouse may retain additional income for every dependent family member 
who resides with the community spouse, so long as each family member’s income is less than the minimum income threshold. 
31 Section 1924(f)(1) of the SSA. In this situation, the institutional spouse is permitted to transfer resources without regard to 
asset transfer rules, as defined in Section 1917(c) of the SSA. 
32 For the purposes of spousal impoverishment rules, Section 2404 of ACA redefines an “institutionalized individual” to include 
persons receiving home and community-based services (HCBS) for the five-year period beginning on Jan. 1, 2014. HCBS 
includes mandatory services such as home health (which states must provide to beneficiaries entitled to nursing facility care 
under a state’s Medicaid plan); optional LTSS such as personal care; and optional LTSS that include the provision of acute care 
services, such as respiratory care for persons who are ventilator-dependent, case management services or targeted case 
management, and transportation. 
33 Section 1115 of the SSA. 
34 Section 1915(c) of the SSA. 
35 Section 1915(d) of the SSA. 
36 Section 1915(i) of the SSA. 
37 The medically needy include individuals eligible for medical assistance under Section 1902(a)(10)(C) and Section 1902(f) of 
the SSA. States may offer the medically needy pathway to individuals who are aged, blind, or disabled and have high medical 
expenses (including LTSS expenses) who deplete their income to specified levels. 
38 Section 2301 of ACA creates a new waiver authority in the SSA for personal care attendant services under Section 1915(k) of 
(continued...) 
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Asset Transfers 

For persons seeking Medicaid LTSS eligibility, Medicaid law requires states to apply rules regarding the 
transfer of assets by potential beneficiaries to individuals or other entities prior to qualifying for 
Medicaid. 

In 1982, Congress enacted TEFRA, which added Section 1917 to the SSA. Section 1917 encompasses a 
series of provisions regarding the treatment of asset transfers, as well as liens and estate recovery 
(discussed later in this memorandum). Specifically, Section 1917(c) established certain rules related to 
asset transfers. TEFRA authorized states to apply penalties in the form of months of ineligibility for 
Medicaid coverage of institutional services based on improper asset transfers, defined in statute as a 
transfer of assets for less than fair market value (FMV).39 At state option, states could apply a penalty for 
any improper transfer that occurred up to 24 months before the person would otherwise be eligible if not 
for the transfer, otherwise known as a 24-month “look back” period.40 States could determine the length 
of the penalty period based on reasonable standards and the amount of the transfer. 

The Medicare Catastrophic Coverage Act of 1988 (MCCA, P.L. 100-360)41 amended Section 1917(c) of 
the SSA to make asset transfer rules mandatory for states.42 In addition, the look back period was 
extended from 24 months to 30 months, and the maximum penalty period of ineligibility was set at 30 
months. Following MCCA, OBRA 93 tightened restrictions on the types of transfers subject to penalty. 
OBRA 93 eliminated the 30-month maximum penalty provision, and extended the look back period for 
most improper transfers from 30 months to 36 months. Additionally, a longer look back period of 60 
months was applied to improper transfers into certain trusts.43 

Section 6011 of DRA imposed stricter standards on asset transfers than OBRA 93 in a number of ways. 
First, DRA extended the look-back period from 36 months to 60 months for all income and assets made 
on or after the date of enactment. Second, DRA effectively changed the start date for the ineligibility 
period from the date the transfer was made to the date the individual enters the LTSS facility, and is found 
eligible for coverage of institutional level of services were it not for the imposition of the transfer 
penalty.44 Third, DRA authorized states to accumulate penalties from multiple transfers into one penalty 
period. Finally, DRA required states to impose partial months of ineligibility. 

Under current law, applicants are asked whether they made any transfers of monetary value during the 
“look-back” period, or period of time prior to application for services.45 If at least one transfer has 

                                                                 

(...continued) 

the SSA. States that choose to provide the optional service receive an additional Federal Medical Assistance Percentage (FMAP) 
match of six percentage points. 
39 Section 132 of TEFRA. 
40 Ibid. 
41 While many provisions of MCCA were repealed in 1989, provisions regarding asset transfers in the Medicaid program were 
retained. 
42 Section 303(b) of MCCA. 
43 Section 13611 of OBRA 93. The longer look-back period applied to trusts or portions of trusts that are treated as assets 
disposed of by the individual pursuant to Section 1917(d)(3)(A)(iii) and Section 1917(d)(3)(B)(ii) of the SSA. 
44 As an example, an individual enters a facility and applies for coverage in January, 2010, but had made a transfer for less than 
FMV in November, 2008. Under previous rules, the individual’s period of ineligibility would have begun in November, 2008. 
Under current law, the period of ineligibility begins in January, 2010. 
45 Section 1917(c)(2)(D) of the SSA allows states to waive asset transfer penalties for persons who, according to criteria 
established by the Secretary of the Department of Health and Human Services (HHS), would suffer undue hardship as a result of 
(continued...) 



Congressional Research Service 8 

 

  

occurred during the look-back period, the state must determine whether the transfer was made for FMV. If 
the transfer was made for less than FMV (often referred to as an improper transfer), a penalty is imposed 
on the beneficiary in the form of months of ineligibility.46 

To calculate the penalty, the monetary value of the transfer, or portion of the transfer, that was made for 
less than FMV is divided by the average monthly private pay rate of nursing facility services in the state 
(or at state option, the rate in the community in which the individual resides). For example, an improper 
transfer of $20,000 divided by an average monthly private pay rate in a nursing facility of $5,000 results 
in a 4-month period of ineligibility for Medicaid LTSS. 

In addition to any transfer for FMV, Section 1917(c)(2) of the SSA lists specific allowable transfers. For 
instance, a home may be excluded from asset transfer penalties if it is transferred to specified persons, 
including a spouse, a child under the age of 21, a child that is blind or permanently and totally disabled, or 
a son or daughter who has resided in the home for at least two years immediately before the date the 
individual enters an institutional facility and has provided care that permitted the individual to delay 
institutionalization.47 Additionally, states may waive penalties for asset transfers if the applicant can 
demonstrate to the state that he or she either: (1) intended to transfer assets for FMV; (2) transferred assets 
for a purpose other than to qualify for medical assistance; or (3) recovered the assets that had been 
previously transferred.48 

Annuities 

DRA amended Section 1917(c)(1)(F) of the SSA to specify when the purchase of annuities should not be 
treated as a disposal of assets for less than FMV. Annuities are subject to transfer penalties unless the state 
is named as a beneficiary for at least the amounts paid by Medicaid for certain LTSS (or as a secondary 
beneficiary after the community spouse, or minor or disabled child and such spouse or representative of 
the child does not dispose of the remainder of the annuity for less than FMV).49 Annuities may also be 
excluded from penalties if they: (1) are irrevocable and non-assignable, actuarially sound, and provide 
payments in equal amounts during the term of the annuity without deferral and no balloon payments; or 
(2) fall into certain categories specified in Section 408 of the Internal Revenue Service Code of 1986 
(IRC).50 

Per Section 1917(e), states require all individuals seeking Medicaid LTSS to submit a financial disclosure 
statement of any interest the individual (or community spouse, if applicable) has in an annuity or similar 
financial product, regardless of whether the annuity meets the criteria for exclusion from countable 
resources. All annuities are penalized as transfers for less than FMV if the applicant fails to file the 

                                                                 

(...continued) 

the penalty. 
46 See Section 1917(c)(1)(C) of the SSA. Ineligibility is normally limited to Medicaid LTSS services, including nursing facility 
services or institutional facility requiring equivalent level of care for a nursing facility, Section 1915(c) home and community-
based waiver services, home health services, and personal care services. States may extend asset transfer penalties to other state 
LTSS available under the state plan. 
47 Section 1917(c)(2)(A) of the SSA. 
48 Section 1917(c)(2)(C) of the SSA. 
49 Section 1917(e)(1) of the SSA. 
50 DRA amended Section 1917(c)(1)(G) of the SSA to exclude assets described in subsection (b) and (q) of Section 408 of the 
IRC from resource counting. Also excluded are those assets purchased from the proceeds of: (1) an account or trust described in 
subsections (a), (c), and (p) of Section 408 of the IRC; (2) a simplified employee pension as defined in Section 408(k) of the IRC; 
or (3) a Roth individual retirement account (IRA) as described in Section 408A of the IRC. 
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necessary disclosure documentation from the financial institution, employer, or employer association that 
issued the annuity.51 

Trusts 

Section 1917(d)(3) of the SSA defines the treatment of assets in two types of trusts: revocable and 
irrevocable.52 In the case of a revocable trust, the assets used to establish the trust are deemed resources 
available to the individual,53 and any payments from the trust other than payments to the individual54 are 
considered assets disposed of by the individual that are subject to asset transfer rules contained in Section 
1917(c) of the SSA.55 In the case of an irrevocable trust, any payments that could be made, under any 
circumstances, to or for the benefit of the individual, and any portion of the trust or income from which 
no payment under any circumstances could be made to the individual, are considered assets improperly 
disposed of by the individual.56 A trust is subject to penalties for an improper asset transfer if established 
within the five-year look-back period.57 

Life estates 

A life estate is created when an individual who owns property transfers ownership to another person while 
retaining, for the rest of his or her life (or the life of another person), certain rights to that property.58 
Section 6016 of DRA amended Section 1917(c)(1) of the SSA to redefine the term “assets” for the 
purposes of asset transfers to include the establishment of a life estate interest in another individual’s 
home unless the purchaser of the life estate interest resides in the home for at least one year after the date 
of purchase.59  

The Centers for Medicare & Medicaid Services (CMS) provided additional guidance following enactment 
of DRA with respect to life estates. A transfer for less than FMV, which is subject to an asset transfer 
penalty, occurs when the value of the asset transferred is greater that the value of the rights conferred by 
the life estate.60 

Promissory Notes, Loans, and Mortgages 

Section 6016 of DRA also amended Section 1917(c)(1) of the SSA to redefine the term “assets” to include 
funds used to purchase a promissory note, loan, or mortgage unless such note, loan, or mortgage (1) has a 

                                                 
51 State Medicaid Directors Letter SMDL #06-018, Centers for Medicaid and State Operations, Department of Health and Human 
Services, July 27, 2006. 
52 A revocable trust can be altered after it is established (i.e. assets may be added or new beneficiaries may be named), whereas 
an irrevocable trust cannot be altered once it is established. 
53 Section 1917(d)(3)(A)(i) of the SSA. 
54 See Section 1917(d)(3)(A)(ii) of the SSA. Payments from the trust to or for the benefit of the individual are considered income 
to the individual. 
55 Section 1917(d)(3)(A)(iii) of the SSA. 
56 Section 1917(d)(3)(B) of the SSA. 
57 Section 1917(c)(1)(B) of the SSA. 
58 Department of Health and Human Services (HHS), Health Care Financing Administration (HCFA), State Medicaid Manual 
Part 3—Eligibility, Section 3258.9. Treatment of Certain Kinds of Transfers for Less Than Fair Market Value, January 11, 2001 
(Section 3258.9(A), State Medicaid Manual).  
59 Prior to DRA, Medicaid law did not specify whether life estates should be treated as countable or non-countable assets for the 
purposes of Medicaid asset transfer rules. 
60 Ibid. 
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repayment term that is actuarially sound, (2) provides for payments to be made in equal amounts during 
the term of the loan (with no deferral and no balloon payments), and (3) prohibits the cancellation of the 
balance upon the death of the lender.61 

Should the promissory note, loan, or mortgage not satisfy at least one of the requirements listed above, 
the value of such note, loan, or mortgage that would be subject to penalty equals the outstanding balance 
due at the time the individual applies for Medicaid.62 

Post-Eligibility Treatment of Income 

Section 1902(q) of the SSA provides for treatment of one’s income after obtaining eligibility for Medicaid 
institutional LTSS, among other things. Once a beneficiary is eligible, he or she is subject to periodic 
reviews of eligibility based on income. Within federal guidelines, states set protected amounts of monthly 
income a beneficiary may retain for personal use based on the services one receives.63  

Section 1902(q) of the SSA requires states to provide a reasonable income exclusion for individuals 
receiving Medicaid LTSS in an institutional facility. This income exclusion, or personal needs allowance 
(PNA), allows beneficiaries to retain a monthly amount of personal income for clothing and other 
personal expenses. The beneficiary then applies the rest of his or her income toward the cost of care.64 
When receiving LTSS in nursing facilities, Medicaid statute requires states to allow individuals to retain a 
minimum PNA of at least $30 per month for an institutionalized individual, though the amount can be 
higher and varies by state.65 

For persons living in the community and enrolled in Section 1915(c) HCBS waivers, a monthly 
maintenance needs allowance (MMNA) is permitted.66 According to federal regulation, states may set a 
maximum amount for the MMNA based on a reasonable assessment of need, which may not be exceeded 
for any person receiving services under the waiver authority.67 In 2009, the most recent year for which 
data are available, this amount ranged among the states from $600 to $2,022 per month.68 

For any month the institutionalized spouse is in an institution, no income solely attributable to the 
community spouse is considered available to the institutionalized spouse.69 In some cases, income that is 
jointly held, either in or out of a trust, may be attributable to the institutionalized spouse.70 For example, if 
payment of non-trust income is made in the names of both the institutional spouse and the community 
spouse, half of the income is attributable to each spouse. If the income is paid from a trust, the income is 
considered available to each spouse depending on provisions of the trust. In the case where no provision 

                                                 
61 Section 1917(c)(1)(I) of the SSA. 
62 Ibid. 
63 Section 1902(q)(2) of the SSA. 
64 Section 1902(q)(1)(A) of the SSA. 
65 Section 1902(q)(2) of the SSA.  
66 Section 1915(c)(3) of the SSA. 
67 42 CFR 435.735. 
68 CRS Report R41899, Medicaid Eligibility for Persons Age 65+ and Individuals with Disabilities: 2009 State Profiles, by 
Kirsten J. Colello and Scott R. Talaga. 
69 Section 1924(b)(1) of the SSA. 
70 Section 1924(b)(2) of the SSA. 
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is made on how trust income is divided and payment of income from the trust is made to each spouse, half 
of the income is deemed available to each spouse.71   

Estate Recovery 

OBRA 93 amended Section 1917(b) of the SSA to require states to recover amounts paid for certain LTSS 
and related services from the beneficiary in the event that the beneficiary dies.72 Prior to this requirement, 
estate recovery was optional for the states under TEFRA. Medicaid law requires states to pursue the 
estates of those who were receiving services in a nursing facility or intermediate care facility for the 
developmentally disabled (ICF/DD) regardless of age, or from individuals age 55 and older who received 
Medicaid assistance in nursing facilities, HCBS, and related hospital and prescription drug services.73 At 
state option, individuals ages 55 and older who received any other items or services covered under the 
Medicaid state plan can also be subject to estate recovery.74 For purposes of Medicaid estate recovery, 
Medicaid statute defines an estate as all real and personal property subject to a state’s probate law.75 
However, DRA amended Section 1917(b)(4) of the SSA to include annuities in the definition of estate 
under certain circumstances.76 States may expand the definition of estate to include other real or personal 
property and other assets to which the Medicaid recipient has legal title or interest at the time of death.77 

To aid in estate recovery, Section 1917(a) authorizes states to impose liens on the property of certain 
beneficiaries prior to or after the beneficiary’s death. Liens may only be imposed when the individual 
resides in a nursing facility, ICF/DD, or other medical institutions determined by the state; after notice of 
and opportunity for a hearing is given; and it is determined that the individual cannot reasonably be 
expected to return to the home. Liens may also be placed on property when, based on a court’s judgment, 
Medicaid payments have been improperly paid on behalf of the individual.78 Also, Section 1917(a)(2) of 
the SSA prohibits states from pursuing liens under certain circumstances. The state cannot place a lien on 
an individual’s home if any of the following individuals reside in the home: a surviving spouse; a child 
under the age of 21 or a blind or permanently disabled child of any age; or a sibling of the individual who 
has equity interest in the property and has resided in the home at least one year prior to the individual 
entering an institution.79 Medicaid law also requires states to dissolve any lien placed on a home if the 
individual is discharged from the institution and returns home.80 

Medicaid law provides for exemptions from recovery in situations when such recovery would create 
undue hardship.81 Section 3810 of the State Medicaid Manual further allows for state flexibility in 

                                                 
71 Section 1924(c)(4) provides for post-eligibility treatment of resources, such that no resources of the community spouse are 
available to the institutional spouse after the month in which eligibility for benefits has been established. 
72 Section 13612 of OBRA 93. 
73 Section 1917(b)(1)(A) and Section 1917(b)(1)(B)(i) of the SSA. 
74 Section 1917(b)(1)(B)(ii) of the SSA. Estate recovery is not permitted as a result of medical assistance for Medicare cost-
sharing, i.e. beneficiaries eligible for both Medicaid and Medicare as defined in Section 1905(p)(1) of the SSA. 
75 Section 1917(b)(4) of the SSA.  
76 Annuities are exempt from the definition of estate if issued by a financial institution or other business that sells annuities as 
part of its regular business. 
77 Section 1917(b)(4) of the SSA. A person’s legal title or interest includes assets conveyed to a survivor, heir, of through the 
assignment of joint tenancy, tenancy in common, survivorship, life estate, living trust, or other arrangements. 
78 Section 1917(a)(1) of the SSA and Section 3810.F.1 of the State Medicaid Manual. 
79 Section 1917(a)(2)(A)-(C) of the SSA. 
80 Section 1917(a)(3) of the SSA. 
81 Section 1917(b)(3)(A) of the SSA.  
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establishing procedures for an undue hardship waiver.82 In addition to exemptions for undue hardship, the 
Manual permits states to forgo estate recovery in cases where it would not be cost-effective.83 Medicaid 
law also prohibits estate recovery when certain individuals reside in the home in cases when a lien has 
been placed on the home. Such instances include: (1) a sibling of an individual who has resided in the 
home at least one year prior to the individual entering an institution (whether or not they have an equity 
interest in the property), and (2) an adult child who has resided in the home for at least two years prior to 
the parent’s institutionalization, has resided there continuously since that time, and can establish to the 
state’s satisfaction that the child provided care to the parent that prevented the need for nursing facility 
services.84  

DRA expanded exemptions85 for estate recovery for those who received benefits under the Medicaid 
Long-Term Care Insurance Partnership Program.86 Such a private long-term care insurance policy 
provides a predetermined amount of assets that are disregarded, for the purposes of Medicaid eligibility, 
in the event that the lifetime benefit of the insurance plan is depleted. For instance, an individual who had 
a dollar-for-dollar Partnership policy whose lifetime benefit is $100,000 would, upon exhausting the 
benefit, have $100,000 in resources exempt from Medicaid resource limits and estate recovery upon 
applying for Medicaid LTSS.87  

To offer Partnership policies, states must have an approved state plan amendment that meets certain 
requirements. Among these requirements, Partnership policies must only cover those who reside in the 
state where they are offered and provide some level of inflation protection to individuals who purchased 
policies before age 76. Issuers of policies must report regularly to the Department of Health and Human 
Services (HHS) on the amount of benefits paid under the policy, when benefits have been paid, 
notification of when the policy otherwise terminates, and other information the Secretary of HHS deems 
appropriate to administering the Partnership program.88  

 

 

 

                                                 
82 Section 3810.C of the State Medicaid Manual. 
83 Section 3810.E of the State Medicaid Manual. 
84 Section 1917(b)(2)(B) of the SSA. 
85 Such exemptions are also commonly known as “asset disregards.” 
86 Section 1917(b)(1)(C) of the SSA. OBRA 93 originally limited estate recovery exemption for partnership policies to only those 
states with approved state plan amendments as of May 14, 1993. These states included California, Connecticut, Indiana, Iowa, 
and New York. Though Iowa had an approved state plan amendment before May 14, 1993, Iowa did not establish a Partnership 
program. 
87 Some long-term care insurance partnership policies in the original partnership states of Indiana and New York have offered 
policies that have total asset protection. Such policies disregard all assets of any value for the purposes of Medicaid eligibility 
and are exempt from estate recovery. 
88 Section 1917(b)(1)(C)(iii) of the SSA. 


